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The Comedy of the Commons: Custom, 
Commerce, and Inherently Public Property 

Introduction: The Conundrum of "Public Property" 

The right to exclude others has often been cited as the most important 
characteristic of private property.' The power to exclude was a back- 
ground feature in the stories explored in an earlier essay, "Property as 
Storytelling"; indeed, in those stories property supposedly makes every- 
one better off precisely because an owner can exclude others from his or 
her property. Because they can exclude outsiders, owners alone may cap- 
ture the value of their individual investments in the things they own, and 
as a consequence property rights encourage them to put time, labor, and 
care into the development of  resource^.^ Moreover, exclusive control 
makes it possible for owners to identify other owners and for all to ex- 
change the things upon which they have labored until these things arrive 
in the hands of those who value them most highly-to the great cumula- 
tive advantage of all. For these reasons, it is said, esclusive private prop- 
erty fosters the well-being of the community and gives its members a me- 
dium in which resources are used, conserved, and exchanged to their 
greatest advantage. 

As earlier essays pointed out, there is really nothing novel about the 
idea that exclusive property rights foster the most valuable uses of re- 
sources; Richard Posner, a modern-day proponent of neoclassical eco- 
nomics, has remarked that "[a111 this has been well known for hundreds of 
 year^."^ Posner cites Blackstone, among others, for this proposition, but 
he could certainly have chosen many others, both earlier and especially 
later. Indeed, since the advent of classical economics, it has been widely 
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106 Common Property 

believed that the whole world of valuable things is best managed when 
divided among private property owners.' 

The obverse of this coin. so to speak, is the "tragedy of the  common^."^ 
When things are left open to the public, it is said, they are wasted, either 
by overuse or underinvestment. No onc wishes to care for things that may 
be taken away tomorrow, and no one knows whom to approach to make 
exchanges. All resort to snatching up what is available for "capture" to- 
day, leaving behind a wasteland-thus the tragedy. From this perspectivc. 
''public property" is an oxymoron: things left open to the public are not 
property at all but rather its antithesis. 

Thus it is peculiar to find a long-standing notion of public property in 
the law of the Western world. The Romans, whose legal thinking has so 
much influenced later European law, were sufficiently interested in public 
property to separate it into at least four categories! And despite the 
power of the classical economic argument for private property, a curious 
countercurrent has continually washed through our own American law. 
Our legal doctrine has strongly suggested that some k i d s  of properties 
should not be held exclusively in private hands but instead should be 
open to the public or at least subject to the jus publicurn, to use the Roman 
law terminology-the "public right."' 

Moreover, this view does not seem merely a tattered remnant of some 
premodern way of thought. We find in our own day an extensive aca- 
demic and judicial discussion of the possibility that certain kinds of prop- 
erty ought to be public. In recent years the most striking version of this 
"inherent publicness" argument has appeared in a series of cases expand- 
ing public access to watcrfront property. The land between the low and 
high tide has traditionally been considered public property, if nothing else 
subject to a public easement for navigational and fishing purposes! But 
over the past generation, a number of mdern  courts have expanded the 
public easement to include a new use-recreation--and have expanded 
the area of the public's easement from the tidelands to the dry sand arcas 
landward of the high tide mark? 

This emergent body of doctrine extrapolates from older precedents in 
which the public acquired41 allegedly reasserted--claims to certain 
types of property, most notably roadways and lands under navigable wa- 
ters. Like the older precedents, the newer beach cases usually assert one of 
three theoretical bases. Stated most briefly, these are ( I )  a "public trust" 
theory, to the effect that the public has always had (and has never lost) 
rights of access to the property in question, so that any private owner's 
rights arc now subordinate to the public's "trust" rights;1° (2) a prescrip- 
tive or dedicatory theory, by which a pcriod of public usage gives rise to an 
implied grant or gift from private owners;" and (3) a theory of "custom," 
by which the public is thought to assert ownership of property under some 
claim so ancient that it goes back before any memory to the contrary." 
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These enlarged theorics of public access to shores and waterways have 
garnered a vocal but decidedly mixed reaction. In discussing these theo- 
ries, some commentators have applauded what they regard as a proper 
recognition of public needs.13 The public trust idea in particular has 
spawned an enormous number of cases and articlcs, some urging an exten- 
sion of apublic trustbeyond thebeachfront and into a much wider range of 
property where, it is said, public access or control should be ~indicated.'~ 

But there have also been a number of very sharp critiques of these cases 
and articles and of the expansive doctrines of public control that they pro- 
pound. The critics deny the notion that any rights were either "retained" 
by or "given" to the public in the disputed lands. They deplore what they 
see as an unjust and disruptive destruction of private property rights; if 
the public wants or needs these waterfront lands so much, these authors 
say, it should have to purchase them from the private owners.15 Moreover, 
the critics point to the consequences of what they see as uncompensated 
and unpredictable transfers of property rights: frustrated private owners 
may overreact in trying to protect their property from any implication of 
"dedication." To clinch the point, one cites examples of owners who have 
installed guard dogs and blown up access paths to the beach in order to 
prevent the ripening of any purported public claims.'6 

At a more general level, the critics reiterate the basic arguments in fa- 
vor of private ownership of property: uncertainty about property rights 
invites conflicts and squanders resources. The public access cases seem to 
turn the waterfront into a commons, where no one has any incentive to 
purchase the property or to invest in it or to care for it but only to consume 
as much as possible-all of which leads to deterioration and waste. Indeed 
one author, though not entirely unsympathetic to the new cases, sees this 
point as a repudiation of the view often ascribed to law-and-economics 
scholars, namely, that the common law is efficient. These cases, the author 
asserts, reverse common law doctrines that were relatively efficient and 
instead reinstate inefficient ones." 

It is hardly to be wondered that these new cases and doctrines are con- 
troversial, given the impact of expanded public rights on what were 
thought to be private entitlements on the waterfront. But thc question 
whether these expanded doctrines "take" property without compensa- 
tion, although exceedingly important to private owners as a practical mat- 
ter, is in principle perhaps not the most radical issue about these cases. 
Their rhetoric suggests that no nonconsensual transfer has occurred; in 
theory the owner gave or granted his property to the public or only 
owned it subject to public rights. Even if this rhetoric sounds implausible, 
the cases do at least pay lip service to the principle that private property 
may not be taken without compensation. 

The more radical feature of these cases is precisely their seeming defi- 
ance of classical economic thinking and the common law doctrines that 
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seem so markedly to mirror classical theory: they show a preference for 
public access, trumping the right to exclude that is the supposed hallmark 
of private property. These cases instead are singular exceptions to the 
standard doctrines of property law. Most property is not impresed with 
anything like a "public trust" allowing access; why should the beaches 
be? It begs the question to say that the new public trust cases merely ex- 
trapolate from older doctrine about navigable waterways: why did the 
old cases hold submerged lands to be subject to such a trust? By the same 
token, no amount of general public usage will subject most property to di- 
vestment, either by "implied dedication" or by some analogy to adverse 
posse~sion.'~ Why should there be an exception for the public's prescrip- 
tive acquisition of the beach? Again, to find analogies in older doctrine 
about prescriptive roadways is only to push the question one step back. 
As to custom, the same questions apply Until the modern beach cases, 
"custom" was a foundation of almost no public authority in American 
law.'9 What can possibly now link American waterfront recreation to the 
rights of eighteenth-century British villagers to dig out turf and hold may- 
pole dances on the lands of the lord of the manor? 

Why, in short, are any of these types of property inherently or even pre- 
sumptively withdrawn from exclusive private appropriation? What if any 
characteristics of some property require it to be open to the public at large 
and exempt from the classical economic presumption favoring exclusive 
private control? 

Perhaps these doctrines can indeed be easily explained through classi- 
cal economic thought and can be subsumed under one of the well-recog- 
nized exceptions to the general principle favoring private and exclusive 
property rights: "boundless" goods and "market failures." The first class 
of exceptions concerns things that are either so plentiful or so unbounded 
that it is not worth the effort to create a system of resource management 
with respect to them or-stated differently-things for which the diffi- 
culty of privatization outweighs the gains in careful resource manage- 
ment.zOThus the oceans and air (it used to be said) are at once so plentiful 
and so difficult to reduce to property that they are left open to the public 
at large.21 

The plenitude or boundlessness exception, however, fails to explain the 
"publicness" of properties that our traditional doctrines most strenuously 
declared to be public property. Roadways, waterways, and submerged 
lands--not to speak of open squares, which have also sometimes been 
presumed to be public-are hardly so copious or so unbounded that they 
are incapable of privatization. Riverbeds and shorelands can be staked 
out, roadways can be obstructed, waterways diverted, squares plowed 
up; in short, they can easily be "reduced to possession" in the classic com- 
mon law manner of creating proprietary rights out of a "common."" In- 
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deed, much of the case law on these matters has arisen because some 
owner has succeeded in staking out some allegedly "public" area and in 
excluding others from it." The "public" character of such lands seems to 
have some basis other than ow incapacity to reduce tkm to private pos- 
session. 

Perhaps the second exception to the general rule favoring private prop- 
erty may be more promising. Since the mid-nineteenth century, econo- 
mists have told us that there are predictable instances of "market failure," 
where Adam Smith's invisible hand fails to guide privately owned re- 
sources to their socially optimal uses, most often because some individu- 
als have interests that are left out of the market transactions. These in- 
stances have some conventional name+"externalities," "natural 
monopolies," "public goods," and so on. Where market failures occur 
with respect to some resource, public ownership might be superior to pri- 
vate ownership. This is particularly the case if we think of the public not as 
an unorganized assemblage of individuals but rather as a corporately or- 
ganized govemmental body; such "public" ownership is only a variant on 
private ownership, albeit on a larger scale. "Publicly" owned property, so 
understood, still has a single owner and speaks with a single voice; this 
corporate body can manage, buy, and sell its property just as any other 
owner does. 

Such a govemmental body might be the most useful manager, to take 
the "externalities" category, where many persons use or would like to use 
some portion of a given resource--air, for exampk-but they are too nu- 
merous and their individual stakes are too small to express their prefer- 
ences completely through market transactions. A governmental manage- 
ment structure can broker these preferences and require individual users 
to take account of other users' interests." Similarly, a government might 
be a superior manager (or regulator) of a "natural monopolyr'-a prop- 
erty whose use involves economies of scale, like the railways, bridges, or 
grain elevators whose monopoly position classically justified govemmen- 
tal ownership or contr01.~5 Very closely related is governmental organiza- 
tion of "collective goods" or "public goods," where some management 
structure is required to provide a service that is unattractive to private in- 
vestment because nonpaying users cannot easily be excluded from enjoy- 
ing the benefits; national defense or policing services are classic examples. 
Indeed, in a sense we rely on governmental management and policing of 
our most-used system of resource management, namely, private property; 
we might think of the private property regime, taken as a whole, as a 
"public property" owned and managed by governmental bodies. 

Conventional wisdom tells us that in cases of these sorts, the most pro- 
ductive solution might be for government to assume some or all the rights 
of ownership and control over the resources in question and to use its 
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powers to prevent or correct the market's misauocations. This conven- 
tional conclusion is subject to several conventional caveats: the govern- 
ment must be able to identify correctly the instances of market failure; it 
must be clever enough to exercise its powers so as to reduce the ineffi- 
ciency; it must avoid errors or political temptations to exercise its powers 
in ways that create new inefficiencies; and the costs of effective govern- 
mental intervention must not exceed the increase in production that it 
brings about. 

Taken as a whole, though, this standard paradigm of neoclassical eco- 
nomics and modem microeconomic theory recognizes only two types of 
property ownership: either ownership is vested in private parties or it re- 
sides with an organized government. Thus, in the conventional lore, mar- 
kets are based on rights, or, when markets fail, property may be 
governmentally managed. 

Yet these two options do not logically exhaust all the possible solutions. 
Moreover, they do not begin to describe all the arrangements that one 
finds in the recorded history of property in the Anglo-American legal uni- 
verse. In particular, aside from various forms of private property, the com- 
mon law of both Britain and America, with surprising consistency, recog- 
nized two distinguishable types of public property. One of these was 
predictable from economic theory, namely, public property owned and ac- 
tively managed by a governmental body. The other, however, was prop- 
erty collectively "owned" by society at large, with claims indepcndent of and 
indeed superior to the claims of any purported govemmental manager. 

Thus as we shall see, our historic doctrines sometimes held, for exam- 
ple, that the general public had a right of access to certain properties 
whether or not a governmental body had intervened. To take another ex- 
ample, the "trust" language of public property doctrine, in what seems a 
kind of echo of natural law thinking, suggested that governments had du- 
ties to preserve the property of what some cases called the "unorganized 
public. Indeed the "trust" language of some of these cases suggested that 
governmental ownership of certain property is only a qualified, "legal" 
ownership, for the "use" of the public at large, which in classic trust lan- 
guage is the underlying beneficial owner.26 

Thus it appears that older public property doctrine vested some form 
of property rights in the unorganized public. But what could it mean for 
the unorganized public to have "rights"in any property at all? How could 
its members possibly assert their rights except through a governmental 
body? And even if they could do so, how could the unorganized public be 
thought the best property manager, or even a manager at all? Property in 
such a public would amount to an unlimited commons, which seems not 
to be property at all but at best only a mass of passive "things" awaiting 
reduction to private property through the rule of capture-and this, of 
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course, is a situation that leads not to good management of resources but 
rather to their squandering, in the dreaded tragedy of the commons. Nev- 
ertheless, strange though it seems, precisely this unorganized version of 
the "public" is strongly suggested in some of the earlier public property 
doctrine--as it is in some modern law as well. 

The modern doctrines are singularly unhelpful in explaining why and 
under what circumstances property rights might appear to vest in the 
public at large, the"unorganized public." For example, the modem public 
trust doctrine, in spite of its popularity, is notoriously vague as to its own 
subject matter; cases and academic commentaries are all too prone to say 
only that the content of the public trust is "flexible" in response to "chang- 
ing public needs." And in general, the recent judicial expansions of public 
access, like the academic literature, in large part simply refer us back to 
traditional doctrines? 

Hence I turn to these older doctrines for enlightenment, and in the re- 
mainder of this essay I investigate the problem of inherently public prop- 
erty through a closer examination of older doctrines through which the 
public has acquired rights to use property. In large part, I use cases from 
the nineteeth century but will occasionally stray as far forward as the 
1920s. I make no claim to historical completeness, and I will where appro- 
priate use modem law-and-economics explanations, but I hope, through 
an admittedly impressionistic sampling, to capture the flavor of the older 
views about why some properties should be exceptions in the normal 
realm of exclusive private control. 

In America the chief doctrinal support for public property came in the 
form of "public trust" in waterways and "prescription" for roadways. I 
will call these the"strongW doctrines, since they were so much more prev- 
alent than a third, "weak" doctrine of custom. Still, this weak doctrine of 
custom turns out to be singularly informative. Although custom only ap- 
peared from time to time in the older cases, and then very tentatively, it 
nevertheless provides some powerful insights into the question of just 
who the public was thought to be, and into the reasons why some prop- 
erty seemed to be thought public by its very nature. 

As will appear below, commercial travel was a central factor behind the 
presumption that certain property-notably roadways and waterways- 
were to be opcn to the public. When used for commerce, these properties 
had qualities akin to infinite returns to scale, because commerce becomes 
ever more valuable as it expands to larger numbers of pcrsons. Th~ts here, 
the comnlons was not tragic at all but comedic, in the classical sense of a 
story with a happy outcome--the more people engaged, the better off we 
all become. What is more interesting, however, is the point that customary 
doctrines also suggest something else about commerce: that i t  might be 
thought a "comedy of the commons" not only by its infinite capacity to 
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expand our wealth but also by its propensity, at least in part, to make us 
more sociable and better attuned to each other's needs and interests. 

All this will set the stage for a return to the beach. I will conclude the es- 
say by suggesting that in the twentieth century there may be other ver- 
sions of the comedy of the commons and other practices, aside from com- 
merce, that have the power to enhance our sociability. We might even 
think that properties devoted to such noncommercial uses as recreation or 
speech could have these qualities and thus might reach their highest value 
where they are accessible to the public at large--that is, where we envi- 
sion the commons not as wasteful tragedy but as happy and productive 
comedy. 

But now, back to history, and to those odd doctrines of "publicness" 
that begin with roads and waterways. 

I. The "Publicness" of the Roads and Waterways: 
A Brief History of The "Strong" Doctrines 

Prescription-Herein Chiefly of Roads, Highways, and Streets 
If classical economic theory normally preferred individual ownership of 
property to limitless open access, the traditional rules for public 
acquisiton of streets and roads systematically overlooked that preference. 
Indeed, the public's acquisition of roadways by long usage seems a partic- 
ularly striking illustration of the imperviousness of practice to theoly. The 
doctrines through which the public acquired roads over private property, 
without voluntary purchase or even the use of eminent domain, 
flourished side by side with the popularization of classical economics and 
the burgeoning of privately organized commerce and industry? 

Under various "prescriptive" theories, a long period of public use was 
and still is sald to deprive a private owner of the right to exclude the pub- 
lic from a travelled way. The reasoning is either that long public usage 
implies that the private owner has "dedicated" or granted the right of 
way to the public, or that long usage allows the public to take a property 
interest by analogy to adverse possession (a fictionalized "lost grant"), or 
some combination of the two. These doctrines have traditionally been nar- 
row and quite specific, applying chiefly to roadways but not to other 
properties that the public happens to use." 

Though I shall refer to both lines of reasoning as "prescriptive," since 
they are both based on usage over time, "prescription" technically re- 
ferred only to acquisitions based on adverse use rather than ded ica t i~n .~  
In fact, "implied dedication" was the more common doctrine, and its legal 
deployment clearly accompanied the march of commerce and industry. 
Joseph Angel1 and Thomas Durfee, in their well-known 1857 treatise on 
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highways, stated that the first recorded case of a landowner's "implied 
dedication" of a road to the public had occurred in an English case in 1735; 
by the middle of the nineteenth century the use of the doctrine had come 
into full flower?' 

In theory, when a landowner left hi land open to the public's use, a 
court could infer that he intended to give the land to the public--or, more 
technically, give the public an easement; and as with any completed gift, 
he and his successors could not later repudiate this "dedication." But this 
gift analogy raised an interesting problem in the context of ninetemth- 
century legal doctrine, indeed a problem bearing directly on the question 
whether the public can genuinely own and manage property. For a time, it 
was said that no one could make a gift to the public because "the public" 
was an insufficiently specific donee. This amounted to saying that the gen- 
eral public was not competent to act as a property owner: property had to 
be managed by particular, identifiable persons.32 

By the later nineteenth century, American courts had found a way 
around this doctrinal difficulty, although their solution was something of 
a sidestep. Instead of addressing the issue of the public's competence to 
receive property, the courts focused on the "donor's" acts and asserted 
that however weak the public's claim to ownership might be, the land- 
owner's was still weaker: the landowner's own acts might estop him from 
asserting that those to whom he had "given" a street were incompetent to 
receive it.u 

The doctrine of implied dedication also raised a second much-wran- 
gled-over problem: "dedication" required a clear manifestation of the 
owner's intent to give over his property to public use,% but this was not 
always easy to identify. Sometimes the owner's intent did indeed seem 
obvious, as when he laid out streets in a subdivision and marked them on 
a map, "public sh-eet." But sometimes intent was much less clear, since, as 
one treatise put it, intent "need not always actually exist in [the] mind of 
the land-owner" but was simply a matter of  appearance^.^^ Could the 
owner's "dedication" be inferred from the public's use alone? Yes, said 
some courts, if it went on long enough. How long? Twenty years was a 
common answer, but lesser periods would sometimes do if the circum- 
stances ~arranted.3~ 

These hagglings about length of time focused less on the manifesta- 
tions of the landowner's intent than on the acts of the public, and they 
thus suggested an analysis based not on what the owner had wanted to 
dedicate but rather on the public's adverse u-r "prescription" in the 
technical sense. Nevertheless, particularly in the early years of the cen- 
tury, some courts rejected the adverse use analysis even though they 
would permit implied dedication. As late as 1884, the California Supreme 
Court shied away from the adverse use analysis, for reasons again raising 
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the interesting issue of the public's ability to own property: adverse pos- 
session technically was based on the fiction of a "lost grant," and the gen- 
eral public was incapable of receiving a grant, even though it might re- 
ceive property by "dedi~ation."~~ 

The distinction between a dedication and a prescriptive "lost grant" 
seemed as hypertechnical to some nineteenth-century courts as it does to 
us, and some paid no attention to it; as one New Jersey court acidly ob- 
served, the designation was "a mere difference in name."38 Insofar as the 
distinction did make practical sense, the reasoning seems to have been 
that public prescription was doubly unfair to a landowner. A so-called 
lost grant (that is, prescription or adverse use) was proved by someone's 
long usage, inconsistent with the claims of the true owner. When the ad- 
verse usage was simply that of an isolated individual, as in private pre- 
scription, the rightful owner could prevent the usage by bringing an ac- 
tion to oust the interloper; but when the "user" was the public at large, he 
had no distind defendant to sue and hence no way to protect his rights.39 
Another unfairness peculiar to public prescription was that substantial 
public claims might be based on quite thin "public" use. It unduly bur- 
dens an owner if use by perhaps only a few people can translate into a 
claim in the public at large; thus the public's ultimate claim may be much 
more intrusive than anything the private owner expected from an occa- 
sional trespass." For these reasons, the general public was (and still is) 
usually held to be unable to claim land by prescription, based on long 
public usage. On the other hand, the doctrine of "dedication" louked to 
the owner's own acts and manifestations of intent, and it was his own act 
(such as platting land for public use) that suggested a gift; he could rebut 
this suggestion by acting differently, and when he did not do so, he was 
presumed to make a gift. 

By the end of the century, however, hardly anyone cared about the dif- 
ference. The California Supreme Court distinguished away its earlier res- 
ervations about public roadway claims based on adverse use and com- 
pletely mixed up adverse use and dedication theories in the 1895 case 
Schwerdtle v. County of Placer, presaging the similar blend of theories in the 
modem beach acquisition cases." At present, courts routinely apply ad- 
verse use analyses in these road cases, or some unspecified mixture of 
dedication and adverse use, and they ignore the difficulties that an owner 
might have in bringing a trespass action against the public at 

Weary readers may well ask, Why did any of this doctrine-parsing mat- 
ter? It mattered because by the end of the century, the several prescriptive 
doctrines for roadways, taken together, could act as a double-edged 
sword against the landowner. If the owner did nothing to halt the public's 
use, his passivity could be regarded as "dedicating" the roadway to the 
public. If on the other hand he attempted to halt that use but failed, he 
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could lose his rights under a theory of the public's "adverse use." In shoe, 
aside from making the roadway physically impassable, nothing the land- 
owner did, or refrained from doing, could prevent the implication of pub- 
lic ownership of any property that the public actually used as a roadway. 

This is not to say that public prescriptive roadway claims always de- 
feated private landowners; sometimes the landowners won, for some rea- 
sons that will appear later. But the prescriptive doctrines themselves gen- 
erated no real tests for the ways that the public could acquire roadways 
through usage. Some version of prescriptive theory was--and still is-al- 
ways available to give the public the road, whether the owner acquiesces 
in the public's use or defies it. And this in turn suggests the extraordinary 
strength of the view that roads should be public property, whatever the contra- 
dictions that may lurk between the concepts of "public" and "property." 

Public Trust-Tidal and Submerged Lands 
and the Waterways over Them 

Roadways seemed to enjoy a very strong presumption of "publicness" in 
nineteenth-century doctrine, but that presumption was trifling by com- 
parison to the assumedly public nature of waterways and submerged 
lands. The idea of a "public trust," now so much discussed in modern 
land use and environmental literature, has its historic origins in doctrines 
relating to ownership of lands washed by the tides and lyingbeneathnav- 
igable waters. - 

American legal scholars have long stated that despite the general pre- 
sumption in favor of exclusive individual ownership of land, submerged 
and tidal lands and the waters flowing over them were owned first by'& 
king of England-more or less a metaphor for "presumptively open to the 
public"-and, after the American Revolution, by the duly constituted 
American ~tates.4~ These lands and their waters, it was said, were held in 
trust for the public's rights of navigation and fishing (and possibly other 
uses as well); and even if alienated, these lands would continue to be part 
of the jus publicirm, impressed with a trust in favor of the public. Thus the 
public trust seemed to be something in the nature of an inalienable ease- 
ment, assuring public access for certain purposes. 

Although American and English jurists confidently espoused the sov- 
ereign's "&ust" ownership of the tidelands as if it daied at least from the 
Magna Carta, there is strong evidence that the theory was a construct of 
much more recent origin. A sixteenth-century royalist polemicist was ap- 
parently the first to elaborate the idea that tidal lands prima facie be- 
longed to the crown, even though at the time English submerged and tidal 
lands in fact had long been held by private ~ w n e r s . ~  After a number of 
years of general disfavor, the theory reemerged in Sir Mathew Hale's trea- 
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tise De lure Maris, which was written in the 1660s but first published in 
1786.4~ According to this widely cited work, tidal lands were "presumed" 
to belong to the crown unless there were evidence to the contrary, such as 
a charter, or a showing of long usage suggesting a "lost grant" (i.e., a pre- 
scriptive right). 

In American law the presumption of "sovereign" ownership of sub- 
merged lands (lodged now with the states) was soon extended from tide- 
lands to land beneath navigable streams generally, whether tidal or not?6 
In addition, what for Hale had been a mere presumption of publicness 
was transformed by American jurists into a brute assertion: not even the 
king himself, it was said, could alienate trust property free of its subservi- 
ence to the people's trust rights?' 

However historically contingent this idea of a "public trust" might 
have been. and however sharp the criticism it received both originally and 
in more recent scholarship, it has exerted a persistent hold on American 
law since the early nineteenth century." Public trust doctrine has enjoyed 
at least three waves of popularity, traceable to particular cases or events. 
The first American case to apply the phrase to waterways was Arnold v. 
Mundy, an 1821 New Jersey case; despite the very doubtful authority of 
thiscase, its "public trust"1anguage was repeatedin the next decadesas a 
foundation for public claims to submerged lands." In the late nineteenth 
and early twentieth centuries, a secondflurry occurred after the 1892 SU- 
preme Court decision Illinois Central Railroad v. Illinois, as several state 
cases used that decision to launch their own expanded version of the pub- 
lic trust in w a t e ~ a y s . ~  The most recent wave has occurred in the past 
generation, in the wake of Joseph Sax's 1970 article applying public trust 
doctrine to natural resource law more generally.51 Since then, of course, 
the environmental journals have published reams of public trust litera- 
ture, and a number of state courts have extended public trust doctrine to 
new purposes and new types of property. 

A striking aspect of this historical pattern is the resonance that the pub- 
lic trust doctrine appears to havc in our law, despite the frailties in its brig- 
inal authority. Equally striking is the fact that public trust doctrines in wa- 
terways, like thehochines ea& public acq&sition of roadways, seemed 
to flourish alongside the popularization of classical economic theory-a 
theory that normally rejected the notion that the general public could own 
and manage property. 

11. Who Was the Public? The Uneasy Relationship 
of "Governmental" and "Unorganized Publics 

One way to solve the conundrum of "publicness" is easy, of course: sim- 
ply equate the "public" with governmentally organized bodies. "Publics" 
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of this sort can act as property holders in a corporate, organized fom-in- 
vesting in property, managing it, exchanging it-more or less as private 
owners do. Indeed, this form of public ownership is little more than a vari- 
ant on a corporate form of private management and could obviate the 
commons problems thought to accompany nonexclusive use. But some 
nineteenth-century doctrines rejected this neat solution and located the 
public's rights in what other coum sometimes disapprovingly called the 
"unorganized that is, the open and utterly nonexclusive public 
at large. Road and waterway cases both clearly showed this tendency--as 
well as its controversial character. 

7'he Roadway "Acceptance" Controversy: 
Presmption and "Publicness" 

Although prescriptive doctrines clearly became a powerful support for pub- 
lic roadway claims during the nineteenth century, some private owners 
nevertheless prevailed. One common reason was that the public had not 
"accepted a dedicated road and thus did not own it. Just beneath the sur- 
face of this "acceptance" issue lay a thinly veiled argument about just who 
could count as an appropriate "public." Did an organized, governmental 
public have to do the accepting? Or would any old public at large do? 

Among the many cases raising this question was a mid-nineteenth-cen- 
tury decision from Maine, State v. Bradbuy, where a landowner was in- 
dicted for building a house on top of what was alleged to be a public 
road.53 He claimed that the property was his own, and the court agreed. 
Although there was some evidence of his "dedication" of the roadway, the 
court said, the road could not count as "public" without more evidence 
that some organized governmental authorities had "accepted it. 
Bradbu y was particularly stringent, rejecting the normal pattern of find- 
ing "acceptance" through county grading or improvements or some such 
action.* 'Ihe Bradbuy court gave the classic reasons for insisting on offi- 
cial acceptance: without this, a landowner could connive to open a road- 
way wherever he pleased and then foist responsibility for its upkeep on 
local governments, thus evading the requirement that the constituted au- 
thorities assent to new duties and burdens on the public treasury.55 A few 
years after Bradbury, the Illinois Supreme Court made the same point, 
adding that such acts by individual landowners could contradict "the 
wishes of [a local government's] proper officers and of a majority of its 
people" and were especially pernicious in "a state like ours," in which, be- 
cause of its new and undeveloped character, roads and bridges were a 
cause of great expense and high taxes? 

The underlying theory of these "official acceptance" cases was thus 
government by consent. Citizens were presumed to consent to the deci- 
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sions of their governing officials because they consented to the larger sys- 
tem of government. But it could not be assumed that the citizenry con- 
sented to be bound by acts of mere individuals, who with no authority 
used land as a road for their own purposes and who indeed might consti- 
tute only a minority of the citizenry 

These midcentury cases rejected a more expansive English doctrine of 
acceptance, which required no official adoption or acceptance and held in- 
stead that the general public could turn a passageway into a public road 
by its mere use. Indeed, in England there was a strong suggestion that 
once the public had acted in this way, local officials had no choice in the 
matter.57 

Midcentury American treatise writers suggested that such informality 
was generally unacceptable on this side of the Atlantic," but by the end of 
the century, things had changed even here. In the 1900 edition of their 
treatise on roads, Byron and William Elliott noted that the question was 
one on which there continued to be "much diversity of opinion" (as was 
still the case fifty years later) but that the "prevailing opinion" was that 
acceptance could be inferred from long and general use by the public as of 
right.59 In this altered doctrine, the "accepting" public could be the unor- 
ganized public at large and not necessarily a public organized into a gov- 
ernmental body Here too there was a "consent" theory to support the 
doctrine. A municipal corporation, it was said, consists of the inhabitants 
and not the officers, the latter being mere agents for the formeriif the in- 
habitants by their conduct accept the dedication, this suffices as an act of 
the principals and needs no further intervention by the agent municipal 
o f f i ~ e r s . ~  

The difficulty with this theory was its insensitivity to the majority/mi- 
nority problem stated in the earlier cases. A 1908 Connecticut case, Phillips 
v. T m n  of Stamford, illustrated the point: here a small number of individu- 
als, who walked over a beach access road at irregular times, were held to 
have "accepted" the road for the larger public. According to the court, 
even a few members of the "unorganized public" could disclose the pub- 
lic's attitude by their foot traffic, at least if those who would be "naturally 
expected" to use the land did so at their pleas~re.~' 

Perhaps this would not matter if the few "acceptors" placed no new 
duties on the larger community. Some cases suggested that claims for 
maintenance and tort liability could be distinguished from mere claims to 
access. In the access cases, no taxpayers' money was at stake, and the only 
question was whether a particular way would remain open to public us- 
age. In such instances, the courts might not wish to give an extra "accep- 
tance" objection to the landowner, if his own acts of "dedication" had sug- 
gested that the public could have access to his property. But that was a 
very different question from the liability cases, where a landowner or 
third party claimed that the govenunental body (and, derivatively, the en- 
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tire citizenry) was responsible for some road expense; here the courts 
might insist on formal governmental ac~eptance.6~ 

By the end of the century, however, many courts went beyond even this 
bifurcated approach; in a complete turnaround of the earlier doctrine 
equating "acceptance" with offical acts, they held that the unorganized 
public's usage of a road could "accept" the road-even where the issue 
was governmental liability.63 Despite its technicality, this was a quite ex- 
traordinary development. No one disputes that gmrnmental  authorities 
may decide for their constituencies to establish and maintain a roadway, 
but these doctrines placed the decision in the hands of an unknown set of 
pasons, who in fact could be considerably less than a maprity and whose spm- 
dic use of a roadway foisted responsibilities on all their fellow citizens. 

Why then could unorganized individuals bind their governments to 
"accept" roadways? The chief idea seems to have been to protect injured 
parties' expectations. In Benton v. Ci ty  of S t .  Louis, the plaintiff's deceased 
had drowned in a sinkhole in a walkway that the city had never formally 
accepted. After repeating the usual view that the city was only an agent 
for its inhabitants, the court remarked that because to all appearances this 
was a public sidewalk, the city would be estopped from denying it--even 
though no official had ever done anything to suggest the public's accep- 
tance." The appearance of publicness, then, as much as the general public's 
use, fixed public "acceptance"; as in the beach road case cited earlier, even 
a small volume of public use would constitute "acceptance" where those 
were the "naturally expected" ~ se r s . 6~  

This leaves still another puzzle: what are the characteristics that make a 
sidewalk or an access "appear" public to the ordinary observer? A few 
cases suggested that things appear to be public if the public needs them. 
For example, an 1870 Iowa case, Mandershid v. City of Dubuque, concerned 
tort liability for a bridge that had fallen into disrepair. In holding that the 
general public's use counted as "acceptance," the court said (over a strong 
dissent) that the city has a duty to keep up those things that the public 
"needs."66 But again, what is it about a bridge that suggests that the public 
needs it? To make such an assertion, one requires a prior conception of the 
things that ought by their nature to be open to the public. The waterway 
cases too raised this problem, and beneath their equally arcane controver- 
sies, they also suggested that some properties ought by nature to belong 
to the public. 

Waterways and the Definition of "Public": 
The Issue of Legislative Power 

In their observations on waterways and submerged lands, as on road- 
ways, nineteenth-century commentators thought that the public should 
be in control; but here t w  at least some thought that "public" control 
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meant a public organized into govemmental bodies. The prolific Joseph 
Angell presented this standard theory in his 1826 treatise on tidelands, no- 
tably in his remarks on crown ownership of waterway "trust" lands. The 
king himself, said Angell, could not grant these lands free of their subordi- 
nation to the public trust rights of navigation and fishing; but Parliament 
could do so, at least to the extent of the fishery, and could place fishing 
rights in private hands." 

According to Angell, the reason for distinguishing the crown from the 
legislature was that the legislature (unlike the crown) is the same thing as 
the public itself. One could not deny the legislature's authority to relin- 
quish a right without denying that the right belonged to the public in the 
first place. And, the argument continued, American legislatures now had 
the same authority as Parliament, and while the people were sovereign, 
their constituted political bodies were their mouthpieces.@ Implicit in this 
analysis, of course, was the denial that the "unorganized public had any 
status over against its own legislatures: the people were sovereign, but 
they had to act through their agent legislatures. Among the states, the 
New York courts most emphatically followed this view of plenary legisla- 
tive authority; they continued to do so until late in the century, repeatedly 
stating that the legislature had succeeded to the authority of both king 
and Parliament in navigable waterways. Subject only to the paramount 
federal control of commerce, the legislature's ability to act for the public 
was complete--up to and including alienation of public rights.69 

But even as Angell stated this theory of legislative authority, and even 
as courts acted upon it, a second theory was making an appearance in the 
case law-a theory of an inalienable public hust in submerged lands. The 
case to begin all this was the New Jersey Supreme Court's 1821 decision 
Arnold v. Mundy." Arnold involved the validity of private property rights 
in some submerged lands whose purported title traced back to the royal 
grants to the colonial New Jersey proprietors. The court restated the ordi- 
nary theory, that the crown had been unable to alienate trust lands, but 
then went on to assert that even the legislature was limited inits capacity to 
dispose of these lands. To be sure, the legislature could alter trust proper- 
ties for the sake of improving the public's uses; but even it could not grant 
away hust lands in such a way as to "divest ... all the citizens of their com- 
mon right." "Such a grant," said Justice Kirkpahick, "would be contrary 
to the great principles of our constitvtion, and never could be borne by 
freepe~ple."~' Apparently these lands had some inherently public charar- 
ter, so that even the sovereign legislature could not grant them away at 
will. 

Within a few years, the New Jersey courts backed away from this posi- 
tion and even cited the New York courts to reassert the legislature's ple- 
nary control over submerged landsR In the meantime, when the United 
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States Supreme Court decided in 1842, in Martin v. Waddcll, that title to 
some submerged lands could not be derived from a royal grant, it dis- 
cussed but maneuvered around Arnold's public trust position.73 But 
Arnold's "trust" theory-through which the unorganized public had 
property rights that could override even the acts of its own repre- 
sentatives--enjoyed a spectacular revival in the United States Supreme 
Court's 1892 decision in Illinois Central Railroad v. Illit~ois.'~ 

The backdrop to this most famous assertion of the public trust thmry 
was a pair of acts by the Illinois legislature: first it had granted to a rail- 
road the submerged lands all along Chicago's lakefront; then it had re- 
pented a year later and revoked the grant. The question before the U.S. 
Supreme Court concerned the status of the initial grant; if it were valid, 
the legislature couldnot revoke it without compensation. But according to 
the Supreme Court, this first grant was indeed revocable. The legislature 
could not permanently alienate all these submerged lands, except in the 
service of trust purposes for which they were held, said Justice Field. An 
attempted grant of this sort, he said (in a passage remarkably free of sup- 
porting authority), "would be held, if not absolutely void on its face, as 
subject to re~ocation."~5 He ignored the express safeguards to public navi- 
gation incorporated in the grant and compared a purported divestment of 
the public's hust rights to a government's effort to divest itself of the p o  
lice power-both equally invalid and ineffectual acts?6 

Illinois Central sparked a new line of "public trust" jurisprudence in the 
states. Wisconsin was particularly active in developing a public trust doc- 
trine in the years around the turn of the century, citing Illinois Central to 
hold that waterways were necessarily subject to public rightsn Moreover, 
Wisconsin's doctrine conferred property-like interests on the general pub- 
lic, over against its own governmental officials and even against the 
elected legislature. The public's interest in navigation, it was said, could 
override officially sanctioned efforts to destroy navigable waters for the 
sake of other purposes, such as drainage for agriculture or public health?' 
Florida too had several public trust cases after the turn of the century, 
some of which hinted for a time that the general public's rights could act 
as a limitation on legislative authority.7Y Even New York appeared to be 
temporarily awed by the authority of Illinois Central, and retreated for a 
time from its hard-line doctrine of absolute legislative authority over sub- 
merged landsB0 

The public trust doctrine in waterways, then, like the prescriptive doc- 
trines for roads, has gravitated between two different versions of the pub- 
lic: one is the "public" that is constituted as a governmental authority, 
whose ability to manage and dispose of trust property is plenary. But the 
other is the public at large, which despite its unorganized state seems to 
have some property-like rights in the lands held in trust for it-rights that 



122 Common Property 

may be asserted against the public's own representatives. This dualism 
has reappeared in the modern debates over the public trust. Joseph Sax, a 
chief spokesman for a public hust in natural resource law, has asserted the 
former view of an ultimately plenary legislative authority; but other com- 
mentators suggest that his ideas implicitly go further, transforming "pub- 
lic trust" into a theory that confers property rights on the public at large.81 
On such a theory, even the legislature itself cannot divest the public of its 
rights in trust property. 

This version of rights-rights vesting in an unorganized, nonexclusive 
public at large-departs strikingly from the ordinary view of neoclassical 
economics and from the ordinary depiction of what a rights holder is sup- 
posed to be. It is puzzling to see how such a body could exercise the most 
fundamental attributes of ownership: either investment (since no individ- 
ual can capture the gain of his efforts) or management (for the same rea- 
son) or even alienation (since no potential purchaser would have a clear 
seller with whom to deal). 

How then can we explain this very peculiar allocation of rights to the 
unorganized public? The notion was exceptional even in American law, 
and it caused obvious uneasiness even in those road and waterway cases 
in which it was sometimes applied. For assistance in this puzzle, I turn to 
an unlikely source: the weakest and least-used of the notions of public 
property, namely, custom. 

Custom and the Concept of a Managed Commons 

Unlike prescription or public trust doctrine, custom was used only very 
sparingly, and in only a few American states, to claim rights to use roads, 
pathways, and tidelands a~eas.8~ Joseph Angel1 treated customary rights 
as a type of prescriptive right, but he said that they differed from ordinary 
prescriptive rights in that they were enjoyed not by individuals as such 
but rather as members of a specific lo~a l i ty .~  By the same token, because 
they benefitted only members of specific communities, customary claims 
also differed from public prescription or public trust claims, which bene- 
fitted the public at large. As we shall see, this was an extremely important 
distinction in American law, and one that underlay the general hostility of 
American courts to customary claims. Yet in a pattern that is significant 
for economic theory, customary claims did resemble the doctrines vesting 
property-like rights in the general public: custom too was said to bestow 
rights on people whose precise identity was unknown and indefinite, and 
thus these claims toolacked the exclusivity that normally accompanies in- 
dividual property entitlements. 

Customary claims derived from very old British legal doctrine, 
whereby residents of given localities could claim rights as "customs of the 
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manor" overriding the common law. Thus Blackstone noted that a num- 
ber of localities had their own customary rules with respect to such mat- 
ters as inheritance and the time and manner of rental payments. To be 
held good, the custom in question must have existed without dispute for a 
time that supposedly ran beyond memory, and it had to be well defined 
and "~easonable."~ 

In British law custom had traditionally supported a community's 
claims to use Lands in common in a variety of ways aside from roadways. 
Custom had historically supported manorial tenants' rights, for example, 
to graze animals and gather wood or cut turf on the manor commons. 
Though many of these commons' rights had vanished by the nineteenth 
century, some communities' customary claims to use land persisted. 
Roadway use continued, but the most notable survivals were for custom- 
ary recreational uses-maypole dances, horse races, cricket matches, and 
so on--on what was otherwise private property8' 

In the early nineteenth century, some American courts seemed will- 
ing-albeit reluctantly-to acknowledge at least a limited doctrine of cus- 
tomary claims, even though, as the New York Supreme Court put it in 
1833, customary Law was "prejudicial" to agriculture and "uncongenial 
with the genius of our government and with the spirit of independence" 
of our farmers.86 By the end of the century, however, American courts ap- 
peared to have grown hostile to customary claims as a matter of principle, 
and they seemed to be particularly alarmed that customary claims benefit- 
ted the members of specific communities. 

Graham v. Walker, for example, was a 1905 trespass action in which the 
defendant claimed to be using a customary right of way linking two com- 
munities. The Connwticut Supreme Court denied the claimed customary 
right, giving several reasons of which at least the first two seemed rather 
flimsy. First, said the court, in a state that had always had a recording sys- 
tem, it was improper to say that long usage of land demonstrated a "lost 
grant" (the normal theory of prescription); and, second, the purported 
grantee was of too "fluctuating" a ~haracter.8~ But the recording system 
and the "fluctuating" donee were even worse problems for purported 
"implied dedications" to the public at large, where the Connecticut courts 
were much more lenient.@ 

What was it about custom that set the court on edge? Cralzam gave a 
third reason, and though cryptic, it was the most interesting of all: such 
customary rights, said the court, would favor "forms of communities un- 
known in this ~ t a t e . " ~  Certainly this remark reflected the general Ameri- 
can hostility to the feudal and manorial basis of customary claims. But it 
also focused precisely on the informal character of the "community" 
claiming the right; the remark suggested that if a community were going 
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to make claims in a corporate capacity, then the residents would have to 
organize themselves in a way legally authorized by the state. 

This point was made even more forcefully in Delaplace v. Crenshaw & 
Fisher, an earlier Virginia case involving a claimed "customary" right of 
grain inspectors to be paid in kind from inspected goods.g0 The state con- 
stitution vested legislative authority in the legislature, said the court, 
whereas a claim based on custom would permit a "comparatively . . . few 
individuals" to make a law binding on the public at large, contrary to the 
rights of the people to be bound only by laws passed by their own "proper 
representatives.'*' Indeed, if the customary acts of an unorganized com- 
munity could vest some form of property rights in that community, then 
custom could displace orderly government. 

These essentially political and constitutional anxieties give us a clue to 
the real character of the objection to customary rights. The fear was that 
customary claims might allow informal and unofficial practice to substi- 
tute for established government. But in a sense, custom does precisely 
this. It was a commonplace among British jurisprudes that a general cus- 
tom, the ''custom of the country," is none other than the common law it- 
~e l f .9~  Looked at from this perspective, custom is the means by which an 
otherwise unorganized public can order its affairs, and even do so author- 
itatively. 

custom thus suggests a route by which a "commons" may be man- 
aged-+ means different from ownership either by individuals or by orga- 
nized governments. The intriguing aspect of customary rights is that they 
vest property rights in groups that are indefinite and informal yet never- 
theless capable of self-management. Custom can be the medium through 
which such an informal group acts; indeed the community claiming cus- 
tomary rights was in some senses not an "unorganized" public at all, even 
if it was not a fonnal government either. 

From a resource-management perspective, a group capable of generat- 
ing its own customs ought to be if anything a less objectionable holder of 
"public property" than is the unorganized public at large, because a cus- 
tomary public comes closer to the management capacities of a gwem- 
mentally organized "public." On this reasoning, the claims for customary 
rights should be stronger, not weaker, than the claims of the general public 
in roads and waterways. Even though the American courts rejected cus- 
tomary rights on grounds of constitutional policy, one can see the logic of 
the Englishpattern, whereby customary claims encompassed a considera- 
bly broader range of property claims thanmere roads and waterways. 

By the nineteenth century, even in Britain, the enclosure of manorial 
commons had largely eradicated customary claims for such consumptive 
uses as pasturing and wood gathering.93 But customary rights, whether 
historic or more recent, suggested that even where resources are scarce, a 
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commons need not be a wasteland of uncertain or conflicting property 
claims. Customary use of the medieval commons had been hedged with 
restrictions that limited depletion of resources?' This pattern continued 
into the nineteenth century, insofar as the courts recognized customary 
claims. A customary right to take soil from a commons area, for example, 
would be denied unless it included limitations consistent with the tene- 
ment's ability to recover; otherwise the custom would be held to be "un- 
certain" or "unreasonable.'"* 

Moreover, the very concept of a customarily managed commons sug- 
gests that under some circumstances property might be more valuable as a 
commons than it would be in individual hands, because the administra- 
tive costs of customary management are low relative to those of an indi- 
vidual property system. While early European legal and political systems 
were still weak, individual ownership of pasturage and woodlands might 
have required a prohibitively expensive policing system--certainly more 
expensive than communal custom." In an example closer to home, during 
the early years of settlement in the western United States, settlers treated 
land, water, and other resources as a commons and managed them 
through their own customs. These customs were formalized into law only 
with the arrival of increasing numbers of claimants and conflicting 
~lairns.9~ 

Given, then, that custom may be an informal technique for managing a 
commons, let us turn back to the roads and waterways to which the public 
had access, ostensibly as an "unorganized" commons. Were those road 
and waterway travellers really such an unorganized group? Angel1 and , 
Durfee's 1857 treatise on highways suggests that they were not. It in- 
cludes many pages on the "rules of the road," including travel on roads, 
canals, railroads, and navigable rivers. Thus travellers were to keep to a 
particular side and yield for one or another use and move at a moderate 
pace. As the authors noted, these rules derived from statutes in America, 
but in England from-what else?--custom.* 

Moreover, the very confinement of roads and waterways to limited ar- 
eas suggests that travel and transport on them were literally kept within 
bounds. Here too there was a very considerable amount of common law 
about what uses-if any-travellers might make of the bordering prop- 
erty; travellers could go around impassable spots in the road, for example, 
but they had to keep their detours as close as practicable to the existing 
road and to use alternate routes if possible." Similar rules restrained the 
uses of waterways. navigation was said to be superior to other waterway 
uses such as fishing, but sailors still had to avoid disrupting fishnets un- 
necessarily.lw Such rules limited impositions on others while still permit- 
ting public use of the travel lanes. They suggested that roads and water- 
ways were "managed commons," where customary practices ameliorated 
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problems of congestion and external harms and where alternative prop- 
erty regimes might not have been worth the expense, so long as the coun- 
try was relatively undeveloped. 

Indeed American roadway case law suggested a view of the "public" 
and its members that is rather at odds with that of a heedlessly self-inter- 
ested and atomized mass of self-seeking individuals. The mid-nineteenth- 
century coum sometimes denied public claims because of a concern that 
such claims might "be perverting neighborhood forbearance and good na- 
t~re'' '~' and uprooting the generous habits and customs of the people-- 
characteristics that the courts clearly wished to nurture, just as they 
wished to eschew "churlish" practices, as Angel1 and Durfee put it.lm This 
in turn suggested that the law was a vehicle to uphold a level of civilized 
behavior already existing in the people. 

Nieteenth-century American courts allowed claims by the general 
public at large, while rejecting-as a matter of political principle--the cus- 
tomary claims asserted by informal and unorthodox communities. The 
American antipathy to customary claims, however, obscured the point 
that small and unorthodox communities are not the only ones bound to- 
gether by custom. An entire populace may have customs as well, as 
Blackstone and others recognized when they designated the common law 
as the "custom of the country." The concept of a managed but freely acces- 
sible commons presupposes just such a populace--that is, one that be- 
haves according to customs of civic care, including a civilized regard for 
the resources it uses. 

As we have seen from earlier essays, such a concept of the citizenry was 
not at all far removed from nineteenth-century American jurisprudence, 
given the serious discussion, during the American revolutionary and con- 
stitutional periods, of "republican virtue"-individual self-restraint and a 
civic regard for the greater good that was thought essential to any demo- 
cratic regime. These were ideas that went back at least to Montesquieu; 
the Antifederalists had urged them, the Federalists had made some con- 
cessions to them, and the nineteenth-century courts showed that they still 
survived as concepts of republican citizenship. 

The managed and organized aspect of customary rights, then, casts a 
somewhat different light on the public rights in roads and waterways. 
Like traditional communities' customary commons usages, travel and 
commercial transport occur where even the public at large can manage it- 
self and prevent wasteful overuse of a resource. The "unorganized pub- 
lic" on roads and waterways takes on more the appearance of a civilized 
and self-policing assemblage; through custom, the members of this assem- 
blage can control their relations with each other and with other claimants 
to adjoining property. 
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Custom, in short, can tame and moderate the dread rule of capture that 
supposedly tends to turn every common into a waste. While our normal 
means of staving off the tragedy of the commons is a regime of private 
property, even private property is frequently governed only by custom. 
We see this, for example, in the prosaic example of the custom that permits 
us to stake a claim of first possession by leaving a coat on a seat in a movie 
theater or a towel at a spot on the beach.ln3 Indeed, an entire private prop- 
erty regime-whether governmental or customary-may be understood 
as a managed commons: a private property regime is itself a meta-prop- 
erty, held in common by those who understand and follow its precepts. In 
a sense, when we decide to divide up the commons into private property, 
we are only moving from a commons in a physical resource to a commons 
in the social structure that safeguards individualized resource manage- 
ment. 

And sometimes that move takes unexpected turns. In American public 
property doctrine, one such turn was the saga of the lesser public trust 
right, that is, fishing. In spite of a wide rhetoric of "publicness," nine- 
teenth-century jurisprudes always viewed fishing as secondary to naviga- 
tion as a public trust purpose, and as subject to a considerable degree of 
privatization.'"' The rhetoric of publicness may well have stemmed from 
a perception that fish were infinitely plentiful.ln5 This was clearly false, 
and it was seen to be false even in the nineteenth century-and even more 
in our own, where overfiihiig was our initial metaphor for the tragedy of 
the  commons.'^ In the nineteenth century, however, privatization may 
also have seemed ineffective for conserving fisheries. A common-if con- 
troversial--method of privatization was allocation of fishery ownership 
to the shore or bank owners, who in some states owned the streambed 
and supposedly the wildlife resources swimming above it, subject of 
course to the public trust in navigation.'" But where fish could move 
about and no owner could identify any particular fish as his own, the in- 
terest of every individual shore owner lay in getting as many fish as he 
could for himself. Thus private fishing rights for shore owners did little to 
solve the commons problem. 

As a result, the most serious development of fishery property was the 
movement toward governmental management. As early as 3876, the Su- 
preme Court held that a state could limit oyster bed planting and fishing 
to its own citizens." In more recent years, of course, fishing rights have 
been very much controlled by governmental bodies, which in principle- 
however hesitantly in practice--should be better prepared than private 
owners to manage the resource in a unitary form.'n9 The "public trust" 
that continues in fishing now quite clearly sets up governmental bodies as 
trustees. 
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Customary rights, then, teach the lesson that there may be a middle 
ground between regimes in which the resource is so plentiful or so diffi- 
cult to privatize that it is not worth the effort and regimes in which con- 
flicting uses are managed by privatization. This middle ground is the re- 
gime of the managed commons-a commons organized by customary 
practice, where common usage is not tragic but rather capable of manage- 
ment by orderly and civilized people. It is hardly surprising that nine- 
teenth-century public property doctrines sometimes chose this middle 
ground, particularly for road and waterway travel, where such civil self- 
management was expected. 

But the history of fishing rights adds to the lesson. Where custom failed 
to manage a commons adequately, the law might take one of two direc- 
tions. One direction was toward ownership by individuals, as was the 
case with commons used for grazing, wood gathering, and other con- 
sumptive uses; all of these became private property. The other direction, 
however, was toward "ownership" by governments, as occurred with 
fishing and now of course with roads and waterways as well. 

Doctrines of public trust and public prescription suggested that certain 
property always went in the latter direction. Such property might initially 
'belong" to or be acquired by the public at large as an open-access com- 
mons, but if informal or customary management of that commons should 
fail, governments were obliged to maintain and manage the general pub- 
lic's access against exclusive private claims. In answer to our first ques- 
tion, then, namely, who was the "public" in inherently public property, 
the answer was both the public at largeand the governmental public, with 
the latter acting, when necessary, as "legal" owner to secure the general 
public's access. 

But this brings us to the next of our three questions: what was the mat- 
ter with private ownership? What were the characteristics of "inherently 
public properties," such that the public's access to them always had to be 
maintained, whether as a customary commons or if need be through gov- 
ernmental ownership? 

111. The Dangers of Privatization: Holdouts and Monopolies 

What was the worry about private control over "inherently public proper- 
ties"? Governmental use of eminent domain suggests one answer. This 
power to force a sale of private property to the public at fair market price 
is typically authorized where a government-sponsored project--such as a 
road-requires assembly of a number of pieces of land. If these projects 
had to rely on voluntary sales, any individual landowner might hold out 
for a prohibitively high price and block the entire project. And so the 
power of eminent domain has been justified as permitting public bodies to 
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acquire necessary private properties at a price reflecting fair market value 
rather than the holdout price or "rent" that each private owner might oth- 
erwise extract.lI0 

Several nineteenth-cenhuy doctrinal controversies pointedly implied a 
similar anti-holdout rationale both for public prescription of roads and for 
public trust in waterways. But there were some anomalies as well, where 
properties were presumed to be public even though the danger of monop- 
oly or holdout seemed remote. Once again, the peculiar doctrines of cus- 
tom help to explain these anomalies, and, in turn, the anomalous "public" 
cases enrich our understanding of the more mainstream public road and 
waterway issues. 

Roadway Prescription and the Boundedness of Location 

In the nineteenth-century roadway prescription cases, a controversy of 
particular importance swirled about the location of purported roads. 
Older cases often asserted that the public could acquire prescriptive rights 
by passing alonga narrow path but not by crossing open and uncultivated 
fields. On open fields, public passage was presumed to be by permission 
of the owner and could give rise to no inference of dedication or adverse 
use.ll1 

Courts gave several reasons for this limitation. One long-standing ra- 
tionale was the magnitude of the loss to the owner: if the public could ac- 
quire a right-of-way by going anyhe re  across a tract, an owner might be 
entirely divested of the property."' This reasoning acknowledged that the 
private owner did indeed lose something by the public's prescription and 
attempted to minimize the loss. Sometimes this point was stated as a wish 
to avoid the unneighborly acts that might follow if a landowner thought 
that his generosity would lead to a loss of p~operty."~ 

But other rationales seemed to contradict the policy of preventing 
grievous loss. For example, it was sometimes said that passage across an 
open field gave the public no prescriptive rights because the public's use 
did not preclude any use by the owner and thus was not genuinely ad- 
verse. Here too the courts gave a neighborliness rationale: if  an owner was 
not hurt, the law would not require him to undertake pointless, difficult, 
and unneighborly tasks to block public passage, such as fencing in or 
guarding remotely situated lands.'14 In short, public prescription doc- 
trines would only deprive the owner of his rights if he really did stand to 
lose something of importance from public crossings-that is, over en- 
closed and cultivated fields-where one might expect an owner to defend 
his rights. 

Taken together, these reasons seem at best inconclusive. Open spaces 
could not be acquired by public prescription because the owner would 
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lose too much to be fair to him--or contrariwise, because he would lose 
too little to presume genuine adversity. We have to find other reasons for 
the narrow-passage rule, and the anti-holdout rationale is a very strong 
contender. 

Insofar as the rule applied to areas where much land was open and un- 
used, the public had no need for any particular plot as a passageway and 
hence was scarcely threatened if one owner or another enclosed his land 
and blocked public crossing. Conversely, insofar as the rule did permit 
public prescription of a relatively narrow and defined path, it suggested 
that the public had settled upon a particular passage that might be espe- 
dally appropriate. Without a doctrine of public prescription, each succes- 
sive owner along the way might a d  as a little monopolist, threatening to 
cut off the public passage and siphoning off the public value of the pas- 
sageway, thus capturing the "rents" from that public usage. It was pre- 
cisely this that the public prescription rule prevented. 

As a general pattern, then, the public could not acquire most property 
by prescription at all; the exception for roadways applied only to narrow 
passageways and not to open spaces. This exception prevented private 
owners from exploiting public passage but came into play only with a 
genuine threat of such behavior. Public meanderings anywhere across an 
open field suggested that the public had no focused need for a particular 
tract, and thus private owners had no pronounced temptation for holdout 
and exploitation; consequently these meanderings would raise no pre- 
sumptions of "dedication." 

The anti-holdout rationale is even more persuasive in the light of other 
American roadway doctrines with similar objectives. Roadways were of 
course the classic subject for the use of eminent domain by the "orga- 
nized" public; prescriptive doctrines assured that the "unorganized" 
public-which was unable to exercise eminent domain-would also be 
protected from private holdout. Similarly, private owners could some- 
times own toll roads, but only with assurances against private capture of 
the rents from public use. These private roads were treated as public utili- 
ties; they were open to all members of the public, while the roadway pro- 
prietor could charge not what the market would bear but only what 
would suffice to reimburse the proprietor's investment at a reasonable 
rate.'15 

There was one nagging problem with the anti-holdout explanation, 
though, because the specific-path exception had a notable exception of its 
own: public squares. These spaces, wide open though they were, could in- 
deed be acquired by the public through "implied dedi~ation.""~ To be 
sure, the public may have used squares a good deal for strolling, meetings, or 
soapbox speeches, but these spaces hardly seemed to present the potential 
holdout problems of roadways, where the public had to travel over long 
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stretches of land held by many potentially exploitative owners. Squares 
were more concentrated, and if one property owner refused to let the pub- 
lic use his property as a square, the public or its agents could move else- 
where, with no reason to fear rent capture through holdout or monopoly. 

On the other hand, President of Cincinnati u. Lessee of White, a Supreme 
Court case involving implied dedication of a square, did raise an extortion 
point, though rather obliquely. One may infer that the public has "accept- 
ed" a square's dedication, the court said, if the public had used the square 
a sufficiently long time to be "materially affected by an interruption of its 
enjoyment.""' But why should long use raise the possibility of extortion, 
if other spaces were available? Why should interruption in any given 
place really matter much at all? 

Some waterway cases throw light on the issue raised by the public 
squares exception, since recreational uses loom large in both areas. In- 
deed, despite the obvious anti-holdout reasoning behind the many water- 
way cases involving travel, recreational waterway use challenged that ra- 
tionale. 

Navigable Waterways and the Recreation Controversy 

Waterway doctrine, like roadway doctrine, reflected an antipathy to the 
possibility of private monopolization of public passage. This was hardly 
surprising, since it was a commonplace of nineteenth-century iurispm- 
dence that watenvays were a type of "highway" for travel and com- 
merce.l18 What is more, their location was more or less fixed by nature, so 
that their use was even more vulnerable to holdout than roadways. The 
potential for holdout can explain several cases that elevated the public 
right of water passage above all other uses, even bridges for land roads, 
unless specifically authorized by  legislature^.'^' Land traffic might find 
some other route, whereas vessels had no alternative to the waterway and 
thus were especially susceptible to exploitation. 

But the most interesting holdout questions emerged from controver- 
sies about recreation and, specifically, whether recreation was a public 
trust purpose that might support public rights of access to waterways and 
their shores. This issuc in turn was curiously related to fishing as a public 
trust purpose. Fishing of course is not necessarily or even primarily a rec- 
reational use. But as it became assimilated to sporting and recreation in 
the later nineteenth century, fishing--as well as hunting-seemed to ac- 
quire more and more the attribution of a public trust purpose, supporting 
free public access to navigable waters.lw 

Putting to one side other arguments for (or against) public fishing 
rights, the holdout argument seems thin indeed. Even in those states 
where riparian owners controlled fishing rights, they could always sell the 
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right of access; and unless one or a few owners held the entire shore or riv- 
erbank, no particular owner could monopolize fishing. And where special 
circumstances permitted private monopolization of fishing, as at the 
mouth of a spawning stream for anadromous fish, early-~neteenth-cen- 
tury law did grant private property rights but obviated the monopoly 
problem by treating the private fishery as a public utility-with obvious 
analogies to the public utility treatment of private toll roads.'2i The poten- 
tial for holdout against the public is even more dubious in the case of 
hunting, since wild animals may roam over wide spaces; nevertheless, 
some later cases began to designate hunting a public trust right.'22 
A11 this may help explain why fishing historically has been weaker than 

commerce as a "public right" on navigable waterways, and why riparian 
owners often received private fishing r igh t sas  well as why hunting was 
often not mentioned at all as a public trust purpose: there wasno real dan- 
ger that the public would be excluded from hunting and fishing or would 
be charged monopoly prices for those activities. But why, then, was fish- 
ing so often described as jus publicum, and whv were fishine and huntine 

" .2 
increasingly treated as rights as they acquired greater recreational 
connotations? 

The question is equally puzzling for other and more general recre- 
ational uses. Early-nineteenth-century doctrine denied that recreation 
was a public trust purpose, but by the later part of the century several 
American jurisdictions recanted, holding that recreational purposes 
would support a public right to use navigable waterways. Here too ques- 
tions of monopoly and holdout were thought relevant, and contemporary 
courts dealing with recreation claims occasionally glanced on such issues. 

A leading precedent against public rights to waterfront recreation was 
an 1821 British case, Blundell v. Catterall, which presented one of the more 
peculiar fact situations in land use law. The case concerned a claim that 
the public had the right not only to use shorelands for swimming but also 
to bring horse-drawn "bathing machines" across the beach and into the 
water for that p u r p o ~ e . ' ~  Blundell's majority opinions djstinguished 
shoreland recreational uses from the historic public rights of navigation 
and fishing and focused chiefly on the excessive limitations and irritations 
that would burden waterfront owners if such intrusive public access were 
upheld. Having fishermen and commercial vesselspass by was one thing, 
but having one's waterfront improvements curtailed or having to put up 
with naked youths splashing about--or even modest ladies and gentle- 
men in and around their rather sizeable "bathing machines," with what 
must have been attendant horse droppings and wheel ruts in the sand- 
was quite another.'" The public right to use the seashore was thus held to 
exclude these recreational purposes. 
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Justice Best dissented. Although he has been described as an "old-fash- 
ioned judge,"lZ5 his opinion has a curiously up-to-date flavor, and indeed 
it strikingly presages the modern arguments for recreation as a trust pur- 
pose. He argued that the shore has always been impressed with a public 
trust for the people's use; that "universal custom" also supports the pew 
ple's recreational use of the beach; that bathing is important and indeed a 
necessity for the public health; that bathingisnot really different fromnav- 
igation. Best even argued that bathing is an aid to navigation: swimmers 
learn to feel at home in the water and thus can assist sailors in d i s t r e ~ s . ' ~ ~  

One of Best's arguments obliquely raised the holdout issue: if private 
owners had exclusive control of the beach, he said, they could thwart the 
public's use for no good reason of their own, excepting only "the hateful 
privilege of vexing their  neighbor^."'^' This of course presumed monop- 
oly-that is, that the would-be swimmers could find no other shore own- 
ers with whom they could bargain for permission to swim. Perhaps other 
early-nineteenth-century judges simply disbelieved this; Justice Best'scol- 
leagues seemed unconvinced. Beach recreation had only come into its 
own in the later eighteenth century and may not have seemed to be a mat- 
ter of great demand or urgency; and in any event, it hardly seemed that 
private shore owners could monopolize waterfront recreational uses in 
the same way that they might threaten or obstruct navigation lanes. In- 
deed, as one of Justice Best's colleagues pointed out, shore owners were 
quite willing to enter into commercial arrangements for other people's 
recreational use.'28 After Blundell, which was much cited in American 
courts, the standard position until late in the century was that recreation 
was not a trust purpose that would support public use of waterways or 
adjacent riparian tidelands. 

This rejection of recreation as a public trust purpose, taken together 
with the very strong protection of commercial travel on waterways, sug- 
gests that the fear of private holdout was central to nineteenth-century 
thinking about public access to waterways. Later on, courts came to favor 
recreational uses, but they still attempted to rely on the holdout rationales 
implicit in commercial travel. One early-twentieth-cenhrry case recogniz- 
ing recreation as a trust use was Oregon's Guilliams u. Beaver Lake Club; it 
was by no means the first in this trend, but it defended recreation in an in- 
teresting way. The court likened recreational uses to commerce and travel 
over a roadway, saying the waterways had become "valuable highways" 
and that a vessel using the waterway to carry picnickers to a beach was just 
as much engaged in commerce as a boat carrying grain or mer~handise. '~~ 

This rationale, however, hardly applied to the swimmers who stayed 
roughly in one place and who could pick and choose about where that 
place would be. The waterway uses most subject to monopolization or 
holdout were clearly transportation and commerce, because these uses in- 
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volved movement over a relatively narrow "pa th  between potentially 
distant places. As a British court said in 1899, the beach is "not to be re- 
garded as in the full sense of the word a highway"; no matter how ungen- 
erous the act, beach owners are entitled to treat as trespassers "every 
bather, every nursemaid with a perambulator, every boy riding a donkey, 
and every preacher on the shore."'3a 

It is difficult, then, to find a convincing holdout rationale for such public 
trust uses as swimming, fishing, and hunting. These recreational uses 
might occur in numerous locations, without requiring any great stretch of 
waterway. If enough members of the public wished to engage in them, one 
might well expect that a variety of riparian owners would compete to ac- 
commodate them and provide swimming or other recreational facilities. 
Recreational uses thus replicate the problem we saw in implied dedication 
of squares: why should the law guarantee public access to waterways for re- 
creationalpurposes when there seemed to be no threat of private holdout? 

Customary Claims: Was There a Holdout Pmblem? 

It was pointed out earlier that in nineteenth-century English law, custom 
supported a wide variety of claims to use land, and among the most strik- 
ing of these were recreational uses, where the holdout problem was far 
less evident than it was for roads and waterways. Residents of some Brit- 
ish communities claimed customary rights to use otherwise private prop- 
erty for such purposes as horse races, dances, and cricket matches. Even 
the hapless '%athing machine" users in Blundell might have had a better 
chance if they had been able to plead a local customary right.'" Thus cus- 
tomary claims in England presented the same puzzle that appeared in the 
American cases upholding implied dedications of public squares or per- 
mitting mcreation as a public trust purpose. What need was there to 
guard the public against private holdout when to all appearances there 
ought to be many locations for such activities? Custom, however, gives us 
more to go on and suggests why squares and recreational uses might have 
presented holdout problems after all. 

Let us reconsider, for a moment, the point that custom is a medium 
through which a seemingly "unorganized" public may organize itself and 
act, and in a sense even "speak" with the force of law. Did customary rec- 
reational uses require particular spaces, in the way that roads or paths 
did? One might well think that people could hold their maypole dance 
anywhere or could rent a neighboring field if a particular owner would 
not permit the annual horse race. This reasoning, however, is insuffi- 
ciently attentive to precisely the customary nature of the practices in ques- 
tion. Over time, communities may develop strong emotional attachments 
to particular places and to staging particular events in those very 
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places?32 As one who will always regard Chicago as home, I need only ask 
rhetorically, Does it matter that the Cubs play in Wrigley Field? To Detroit 
residents, just why might Tiger Stadium be. described as "Detroit's 
an~hor"?'~%o one could miss the point: over time, a community may de- 
velop the firm view that there are particular and proper places for its pub- 
lic activities. 

Thus the location of customary public activities may matter a great deal 
after all, not because it would be physically impossible to conduct these 
activities elsewhere but because to do so would rupture the continuity of 
the community's experience and diminish the significance of the activity 
itself. The community's custom signals its emotional investment in a place 
and indeed communicates this information to all-including the owner of 
the property on which the customary claim is made, an owner who, ac- 
cording to British customary law, acquiesced in that investment. 

If one pursues this metaphor and thinks of a custom as a kind of com- 
munity investment, then the danger of holdout comes into focus. An idea 
of that sort may have motivated the Supreme Court's remark, in the pub- 
lic square case President of Cincinnati v. Lessee of White, that land "dedicat- 
ed" to the public could be regarded as "accepted by sheer public usage if 
that use had continued so long that the public's "accommodation" would 
be substantially affected by interr~pt ion?~ It was the public's habit of use, 
rather than anything unique about the property ab initio, that made the 
property singularly valuable and thus subject to private rent-seeking. 

Thus habit, expectation, and custom, perhaps tied to a whole variety of 
community practices, may make a property hostage to private holdout 
power--even where there was nothing unique about the property at the 
outset. The public's custom of dancing and carousing in a particular place, 
like its habit of travelling on certain paths, makes these various lands es- 
sential. Returning to the recreational uses of waters, perhaps the custom- 
ary recreational use of particular places eventually made American courts 
realize that those uses were uniquely valuable to the pubk -and  hence 
the old swimming hole or fishing spot might be especially vulnerable to 
private rentseeking behavior. 

But are roads and waterways really different from these customary rec- 
reationaluses? In a sense, the answer must be no. Any given travelled 
way, like any given maypole field, is only unique because the public has 
singled it out and used it over a period of time. In an even deeper sense, 
these travel and transport spaces are valuable because we are in the cus- 
tom of trading and in general have the customs of a commercial people, for 
whom ever-expanding markets are particularly important. By its com- 
mercial habits, the general public communicates to everyone the high 
value that it places on roads and waterways, just as the smaller locality 
signals its value on the maypole field. Where this signalling goes on over 
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time without interruption, the public's "investment" grows ever higher 
and may tempt an owner to hold out and siphon off the public value; to 
prevent this, the law shifts the presumption to favor the public's use over 
the private owner's right to exclude. 

Custom thus suggests how holdout problems might affect recreational 
properties. Indeed it goes further and deepens our understanding about 
the holdout problem for roads and waterways as well: for a society with 
the habits of commerce, like our own, the routes of transport are especially 
important places-and they are places where our commercial proclivities 
make us especially vulnerable to private holdout and rent-seeking. 

And so the threat of holdout against the public goes some distance to 
explain why privatization seemed so unacceptable for some kinds of 
properties. But even if the holdout danger was necessary for a presump- 
tion of "publicness," that danger cannot have been suficient. Surely there 
should also be some reason to suppose that a property will be more valu- 
able if open to public access than it would be under exclusive private con- 
trol. We know from eminent domain law that many properties are unique 
and that holdout may be a problem, yet some of these are nevertheless un- 
suited for public appropriation simply because the public body is not will- 
ing to pay for them. Unlike eminent domain, public prescription and pub- 
lic hust doctrines require no payment to the owner, and thus they never 
make even this simple test of comparative value of public and private 
uses. How, then, can we know whether such property will be more valu- 
able in public hands? 

IV. What Was the Value of Public Use? 
Open-endedness, Negotiations, Interactions 

There is at least one place to look for answers to the relative public/pri- 
vate value problem: the police power exercised by the "organized" public. 
The analogy comes to mind because the police power also entails uncom- 
pensated public controls over otherwise private property. Frank 
Michelman's well-known formulation of the Benthamite "felicific calcu- 
lus" explains these uncompensated controls on efficiency grounds. No 
compensation is paid when the costs of arranging payment are too high 
or, more specifically, when the "demoralization costs" of nonpayment to 
the owner are outweighed by the "settlement costs" of administering and 
paying c~mpensation.'~~ 

Some echoes of th'is formulation can be found in public prescription 
and public hust doctrines. We have already seen some doctrines that at- 
tempted to minimize private owners' "demoralization costs," either by re- 
stricting public access in order to preserve the owner's property, as in the 
narrow-passage l i t a t i o n  on roadway prescription, or in the common 
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law prohibitions against public abuse of roads or waterways. In addition, 
the public's use was normally limited to an easement rather than a fee in- 
terest, so that the public use only partially divested private ownership 
and could be compatible with a private owner's continued title to road- 
way land or land submerged beneath wate~ways.'~~ Customary doctrines 
showed the same concern, by limiting or denying consumptive rights as 
"unreasonable" or "uncertain'-that is, as too damaging to the underly- 
ing property. 

Public prescription and trust doctrines fit the other side of Michelman's 
equation as well-that is, the high cost of negotiating a compensated set- 
tlement-although the settlement cost rationale does not completely solve 
the relative value question, as we shall see. 

Settlement Costs and Open-ended Access: The Roadway Cases 

Traditional roadway doctrines drew several distinctions that effectively 
limited public prescription to properties that were subject to high settle- 
ment or negotiation costs. According to one important doctrine, a given 
property could be claimed as "public" only if its users made up an indefi- 
nite and open-ended class of persons; as one Pennsylvania case said, it had 
to be open to "strange~s."'~' Indeed, a routine ground for denying that 
long usage had made a street or road "public" was that the users had really 
been only specific persons rather than anyone who simply happened 
along. This is still true; the idea seems to be that if the users are the same 
few persons, then the road is not really "public," and its usage will give rise 
at most to private prescription benefitting only the actual u ~ e r s . ' ~  

This issue arose chiefly in cases about cul-de-sacs or roadways ending 
in particular locations. Cul-de-sacs are used chiefly by small and identifi- 
able groups, but those persons may be visited by anyone at all; not sur- 
prisingly, they caused considerable ponderings among the nineteenth- 
century roadway jurisprudes. Some experts viewed them as genuine 
roadways, but others, particularly in Britain, thought that cul-de-sacs did 
not count. They urged that the public could acquire a roadway through 
usage only if the road in question were a throughway; that is, a road 
would not count as public if it just stopped somewhere. Some American 
courts added another refinement to this delicate matter: roads could be ac- 
quired by public prescription if they ended at some other transportation 
terminal, such as a ferry.'" 

All th'is dithering about open-endedness makes some sense from a 
modern law-and-economics perspective. If a few specific persons use a 
roadway, they can locate each other relatively easily and negotiate to- 
gether and with the owner to transfer a right of passage. If they do not en- 
ter these negotiations, they presumably value the right of passage less 
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than the owner values the right to exclude them. But the more users, and 
the less specific their identities, the less likely it becomes that they can 
overcome the costs of a consensual bargain--even though they might 
value the right of passage very highl~?~~Moreover, the larger the number 
of road users involved, the greater the likelihood that they collectively 
will value the right of passage more highly than the owner values his right 
to excludebut the greater the difficulty of making those respective valu- 
ations manifest. 

On the other hand, the number of users was not the only factor in road- 
way cases or necessarily the crucial one. As noted earlier, nineteenth-cen- 
tury doctrines sometimes awarded roadways to the public even though 
users were few and their use unintensive--so long as their identity was in- 
definite. This too could be consistent with a law-and-economics analysis. 
A landowner and an indefinite "public" are rather differently situated; an 
indefinite collection of persons, even though few in number, might be un- 
able to demonstratea collective interest in a pathway, since all would have 
to find one another and arrange a bargain. The owner, on the other hand, 
could demonstrate and protect his interest relatively easily and could r e  
but any presumption of "dedication" by a variety of acts. He could put up 
a fence or plow up the passageway or do any one of a number of acts in- 
consistent with passage by others. Hence when he failed to perform these 
relatively simple acts, the legal doctrines perhaps appropriately pre- 
sumed that he did not value his property very highly, and that in effect he 
wished to "give" it to the unidentified persons who used it. 

But this only complicates the puzzle of relative value. Even supposing 
that it is difficult for indefinite "strangers" to find each other and negoti- 
ate if their overall numbers are small and their usage merely casual, those 
facts would weaken any presumption that their use was more valuable 
than the private owner's. Why then did indefiniteness of use--abstracted 
from numbers or intensity of use--count as the essential measure of "pub- 
licness"? 

Watenvays and the Definition of "Navigable" 

When we turn to waterways, we find the same insistence on indefinite- 
ness of users-in their numbers and identity--but unlike the roadway 
cases, the waterway and submerged lands cases seldom stated this indefi- 
niteness requirement explicitly The criterion is implicit, however, in the 
limitation of the public trust to "navigable" waters and lands underlying 
them. 

"Navigability" has been defined in a variety of ways and for a variety 
of purposes.'41 For example, "navigable waters" have sometimes been 
said to include only waters capable of carrying commercial vessels;142 
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more generous definitions have included turbulent waters, so long as they 
could float logs to market,ld3 or--somewhat later-waters that permit use 
by recreational vessels even as insubstantial as canoes.'" But the classic 
measure of navigability has been suitability for commerce, however de- 
fined, and commercial use in tum suggests an indefinite and open-ended 
set of individuals who use the waterway. All these definitions require that 
the navigable waterbody have a considerable extent; none would define 
as "navigable" a waterbody that is confined within the ownership of one 
or a few landowners. Like a cul-de-sac, a small body of water is generally 
confined to a few identifiable users (who presumably can adjust their re- 
spective rights by negotiation) and is quite different from a "long thin 
roadway of water joining regions and communities," as one more modem 
Pennsylvania case put it."5 

Thus only those waters that are potentially open to indefinite numbers 
of "strangers" count as navigable and hence subject to a "public trust." 
With waterways as with roads, the traditional doctrines required that the 
users of the "public" space be indefinite; and as with roadways, modem 
law-and-economics analysis would suggest that the reason behind this re- 
quirement was that an indefinite set of users would be the group least able 
to negotiate a transfer to themselves, no matter how highly they valued 
the resource collectively. 

But again as in the roadway cases, the waterway definitions hinged on 
the "public" as an open-ended class and not on the "public" as a group 
with large numbers or particularly intense use. This was most obvious 
when the courts upheld navigation over all other waterway uses, no mat- 
ter how intensive or valuable by comparison. When an early-nineteenth- 
century Massachusetts court ruled that the public's right to w an inlet 
was superior to an obstructing bridge, the court specifically stated that it 
was of no consequence that few boats used the inlet or that there was little 
settlement along its banks or that the bridge was of greater public utili- 
ty.146 When a Wisconsin court one hundred years later halted an agricul- 
tural drainage project because it would impede boaters from reaching 
their accustomed fishing sloughs, the court paid little heed to the respec- 
tive values of the competing uses.'47 

Open-ended classes of users face negotiating problems, together with 
the possibility of holdout by private owners, and as such seem to present 
the classic case for governmental acquisition through purchase or eminent 
domain.'" But the analogy to purchase or eminent domain once again 
raises doubts about public prescription or public trust in roads and water- 
ways. Ther'organized public" has to pay at least fair market value when it 
exercises eminent domain and thus signals its greater valuation on the 
property it acquires. True, the "unorganized public" has negotiating diffi- 
culties, but that only begs the question: the unorganized public is never ca- 
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pable of negotiating, precisely because it is unorganized. How can we sur- 
mise that this public's use is more valuable than that of private owners, 
when no exchange is bargained for, no payment made? 

There are, after all, strong reasons for not favoring publicness. Unlim- 
ited access, by unidentified users, creates precisely the problem that theo- 
rists regard as the bane of publicness: no one minds the property because 
no one has a specific interest in doing so. If negotiation costs are too high 
for a purchase to be arranged, then they may well also be too high for the 
users to allocate among themselves responsibilities for upkeep or even to 
establish rules for avoiding congestion. To be sure, customary practice 
may "govern" even an unorganized public, so as to manage common 
property in a rudimentary way; indeed, the doctrines of inherently public 
property tended to attach to properties that were capable of such custom- 
ary self-management. But these doctrines never required the public--or- 
ganized or unorganized-to purchase its rights of access; and it is pre- 
cisely for this reason that we might doubt that the public's use is more 
valuable than a competing private one. To push the point, even where the 
public is organized and purchases the property at fair market value 
through eminent domain, we might still wonder why the public use 
should be presumed more valuable, given that the private owner is un- 
willing to sell at that very price. 

Nineteenth-century police power doctrines, and once again the doc- 
trines of custom, suggested a rationale for this presumption. These doc- 
trines suggested that an expansive, open-ended public use might en- 
hance, rather than detract from, the value of certain kinds of property. 

Scale Returns, Custom, Interaction 

At the turn of the century, police powers were commonly linked to the 
powers of eminent domain. Certain private enterprises, like the railways, 
could be given eminent domain powers to serve the public interest, but 
this same factor was thought to subject them to regulation under the police 
p o ~ e r . " ~  Moreover, rate regulation itself seemed analogous to eminent 
domain. the public, purchasing at regulated rates, could acquire goods or 
services at fair market value rather than at the higher rates the producers 
would otherwise charge.I5O The enterprises so linked to eminent domain 
and regulation, according to nineteenth-century theory, were the "natural 
monopolies": those with increasing returns to scale, where greater pro- 
duction led to proportionally lower costs per unit of product. According to 
Henry Carter Adams, such industries could not be "governed" by market 
competition, since they could temporarily lower their charges and drive 
out competitors. In a sense, Adams implied that these enterprises were 
naturally public. Either they could be publicly owned or they could be pri- 
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vately owned and subject to a public regulation of their rates; in the latter 
case the entrepreneurs should receive a fair retum, but the benefits of scale 
economies would redound to the cons~mers.'~' 

Analogies to scale returns appear in various doctrines of public prop- 
erty in roads and waterways, but the analogy is most easily illustrated 
through the customary doctrinesparticularly in the British customary 
claims for recreational uses. An example was the right of some communi- 
ties to hold periodic dances, a custom that was among those held good 
even against a landowner's ob je~ t ions?~~ 

Consider this for a moment in the light of scale returns: at least within 
the limits of the community, the more who join the dance, the greater the 
enjoyment of each participant. Each new dancer adds opportunities to 
vary partners and share the excitement; and as with festive activities gen- 
erally, the more members of the community who participate, the more 
they come to feel as one. Indeed such festivities can be part of a communi- 
ty's self-definition. The British writer Thomas Blount recounted, among 
his counhymen's many "jocular customs," celebrations stemming from 
fabled incidents in particular communities' histories; similarly, the British 
cases reveal sporting and festive events that appeared to be part of regu- 
lar, repeated community ga the~ings?~~ Activities of this sort may have 
value precisely because they reinforce the solidarity and fellow-feeling of 
the community as a whole; thus the more members of the community who 
participate. even only as observers, the better for all. 

In a sense, this type of practice is the reverse of the tragedy of the com- 
mons. It is rather a comedy of the commons, as is so felicitously expressed 
in the phrase "the more the merrier." Indeed, the real danger is that indi- 
viduals may "underinvest" in such activities, particularly at the outset. 
Few of us, after all, want to be the first on the dance floor, and in general, 
individuals engaging in such activities cannot capture for themselves the 
full value that their participation brings to the entire group. Here indefi- 
nite numbers and expandability take on a special flavor, relating not to ne- 
gotiation costs but to what may be called "interactive" activities, where 
increasing participation enhances the value of the activity rather than di- 
minishing it?54This quality in turn is akin to scale economies in industrial 
production: crudely stated, the larger the investment, the higher the rate 
of retum per unit invested. 

To be sure, increasing returns to scale were by no means an obvious 
feature of all customary rights. Pre-eighteenth-century customary rights 
included such matters as cutting peat and grazing on commons areas, 
where one might well think that each participant's use diminishes oppor- 
tunities for the others. Recent economic history suggests, however, that 
even these traditional commons usages were related to economies of 
scale; the commons were an integral part of a mixed economic pattern 
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where (due to limited markets) labor-intensive individual cultivation and 
scale-economy common livestock management were necessarily prac- 
ticed t~ge the r . ' ~~  

"lnteractiveness" or scale return-greater value with greater participa- 
tion-was thus a dominant feature in customary commons usages and of- 
fered a potent reason for their protection. If we were to suppose that a pri- 
vate individual completely controlled a traditional festival ground, and if 
we supposed in addition that, at least for the festival day, the local resi- 
dents placed a higher value on this festival use than could be reaped from 
any alternative uses, then we could easily see how exclusive private own- 
ership of this uniquely valued property could give the owner a classic op- 
portunity for "rent capture" from the community at large. 

But what created the "rent"? The answer, of course, is the very public- 
ness of the festive use. Here nonexclusivity adds value, because this sort 
of activity is enhanced by greater participation: "the more the merrier." 
Here too the usual rationing function of prices would be counterproduc- 
tive; participants need encouragement to join these activities, where their 
participation produces beneficial "externalities" for other  participant^.'^^ 
It was precisely these sorts of activities--where value is enhanced expo- 
nentially by increasing use--that customary doctrine refused to permit 
private owners to thwart or exploit. 

Now we can take this juxtaposition of elements in customary doc- 
trinescale economies and the possibility of private holdout-and see in 
a new light the American doctrines of public property in roads and watcr- 
ways. Let us ask, once again: how different were the customary doctrines 
from the doctrines concerning roads and waterways? One difference was 
that customary recreational uses quite clearly had an upper boundary on 
"interactively" enhanced returns to scale. Recreation and festivals have 
meaning and special social value for the members of a given community, 
but not for the world at large. Indeed, outsiders to a community might 
make a mockery of the local festivals; they might not know the rules and 
would not be part of the group whose behavior could be kept in line by 
habits, gossip, and social interaction with neighbors about whom one 
caresJ5' Perhaps in recognition of this point, the old cases accorded cus- 
tomary rights to dance and play at sports only to residents of a commu- 
nity and not to outsiders who chanced to bc there'58-a limitation that un- 
doubtedly also helped to preserve the underlying resource. 

But therc was no such upper boundary on the expansiveness of com- 
merce, that quintessential favorite of public road and waterway doctrine. 
According to classical economists, commerce is an interactive practice 
with exponential returns to increasing participation, returns that run on 
without limit. The more people who engage in trade, the greater the op- 
portunities for all to make valuable exchanges; and the more exchanges, 
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the greater the opportunities for division of labor and for all the attendant 
increase in wealth and productivity that Adam Smith told us about.159 The 
great Commerce Clause cases of the Marshall court reflect the same view: 
even a state cannot "privatize" commerce for the benefit of its own citi- 
zens to the exclusion of others but must leave commerce open to the entire 
nation.IM Through ever-expanding commerce, the nation becomes ever 
wealthier, and hence trade and commerce routes must be held open to the 
public, even if this is contrary to private interest. Instead of worrying that 
too many people will engage in commerce, we worry that too few will un- 

i dertake the effort. 
It is now clear why doctrines of the "inherent publicness" of roads and 

waterways accompanied the very ascendcncy of classical economics, 
which otherwise places so much store on exclusive ownership. As Adam 
Smith well knew, commerce itself requires that people interact with one 
another, even over long distances, and this in turn requires that they have 
access to certain physical locations, namely, those "long, thin" waterways 
and ~oads. '~' The individuals involved in commerce help themselves, but 
they help others as well, and they need encouragement to do so; thus the 
cost of the locations necessary for commerce-particularly transport and 
communication facilities--should be kept at a minimum and is sometimes 
borne by the organized community at common expense. 

Nineteenth-century doctrine attempted to maintain public access to the 
Locations so essential as avenues of commerce, even at the expense of ex- 
clusive ownership rights. It was, after all, the publicness of commerce-- 
the increasing returns from greater and greater participation-that cre- 
ated the value of any roadway or waterway; and private owners were not 
to be permitted to capture the rents of commerce itself. In an odd 
Lockeanism, the public deserutd access to these properties, because public- 
ness, nonexclusive open access, created their highest value. 

The doctrines of custom, then, tell us why certain kinds of property- 
particularly those necessary to commerce--were presumed to be most 
valuable if access were open to all. Holdout may have been a necessnry 
prerequisite to asserting public rights in property, but the public's own 
contribution added a sufficient reason to do so. The publicly creatcd rent 
established a public entitlement to access. 

These attitudes about public entitlement also underlay the nineteenth- 
century jurisprudence of two other chief components of public law: the 
police powers and the power of eminent domain. 

Inherently Public Property, Eminent Domain, Police Power 

The public's right to its rents could assume several guises. An organized 
public could use eminent domain powers to capture the rents of public- 
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ness, paying for the underlying land at fair market value but appropriat- 
ing to itself any additional rent created by the nonexclusiveness and 
expandability of public use. The "unorganized public, of course, had to 
fall back on the doctrines of public prescription and public trust, thereby 
acquiring easements for public access over what otherwise remained in 
private hands. But eminent domain and the public property cases were 
only variant assertions of the same public entitlement-to the rents that 
public use created. 

The police power had very similar characteristics, sometimes explicitly. 
Nineteenth-century theorists thought that a major police power function 
was to regulate enterprises with economies of scale-that is, the so-called 
natural monopolies like the railroads, the grain elevators, and so on- 
where greater consumption lowered the average costs per unit of produc- 
tion.'@ Though the police power had larger concerns than the physical lo- 
cations so important in road and waterway doctrines, the basic elements 
were the same that triggered those doctrines: increasing returns to scale, 
together with the possibility of holdout or monopoly. To take the example 
of railroad regulation: more railroad tickets meant that everyone should 
be able to pay less per ticket, and private monopoly prices would only dis- 
courage what should instead be encouraged-that is, additional participa- 
tion in a market where more participation enhanced values for everyone. 
Moreover, viewed as a property matter, any "rents" above opportunity 
costs were due to the increasing scale returns of public use, and they argu- 
ably belonged to the public that created them. Thus police power regula- 
tion, like the public property doctrines, only safeguarded publicly created 
rents, here by holding would-be monopolistic appropriators to "reason- 
able" rates?63 

Even more fundamental was the central role of commerce, for the po- 
lice power as for the public property doctrines. Just as commerce domi- 
nated the definitions of "public" roads and "navigable" waters, com- 
merce was at the core of what some regarded as the most important task 
of the police power: the protection of private property.'" If we envision a 
property-rights system as a common "meta-property," then it was 
through the police power that the organized public managed this meta- 
property. Like any other common property, a property rights regime has 
obvious returns to scale for a commercial people, and becomes more valu- 
able as more participate and as all rights holders can enter into commer- 
cial transactions with one another. In this sense, a property rights regime 
is in itself as much "inherently public property" as the roads and water- 
ways that carry public commerce, and the public protects its meta-prop- 
erty through the police power. 

Nineteenth-century jurists had a propensity to slide easily between po- 
lice power and public property terminology. The 1847 License Cases, for ex- 
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ample, used a formulation that the historian Harry Scheiber once de- 
scribed as a '%blunt instrument": the police power, said Chief Justice 
Taney, is the authority of "every sovereign to the extent of its domin- 
ions."lffi This definition is considerably more precise, however, when we 
take into account the connections between publicly created rents and pub- 
lic rights-between the values created by publicness and the things that 
the public inherently "owns." Taney's formulation is entirely in keeping 
with the view of the police power as the realm of things that in some 
senses belonged to the public; because publicness created their value. 

It was no accident that when the classic police power case, Munn v. Illi- 
' 

nois, established the regulability of enterprises "affected with a public in- 
terest," it quoted at length from Sir Mathew Hale's treatises on waterways 
and sea~0r ts . l~~ Police power regulation thus mirrored public property 
doctrine (and eminent domain as well), which claimed for the public the 
rent created through the openness of travel and routes. By the same token, 
Justice Field in Illinois Central made perfect sense when he equated the in- 
alienability of the public trust with the inalienability of the police 
power:I6' each concerned a kind of "easement" over things otherwise 
thought private--an easement to which the public is entitled and that can- 
not be bargained away to private individuals by governments or anyone 
else. Finally, the suggestion of some modem critics of public hust doc- 

! 
i trine-that the public trust doctrine does nothing that cannot be done by 

the police power-now hardly seems so surpri~ing.'~ According to nine- 
teenth-century doctrine, public trust and police powers concepts shared 
the same concern: the prevention of private rents on scale economy uses, 
where value in a sense is created by the very publicness of the practice in 
question. That value belongs to the public, and the police power-like the 
doctrines of inherently public property-allows the public to claim what 
it has created. 

The activity that was most clearly public, in the sense of bringing forth 
infinite returns to expanding participation, was commerce. Commerce it- 
self necessitated a regime of private property and a police power to pre- 
serve it for all; but commerce also necessitated a limited and complemen- 
tary regime of public property in the avenues of hansport and 
communication, along with a jurisprudence of public trust and public pre- 
scription to hold that public property open to all. 

V. Implications and Conclusions: Commerce, Sociability, 
and Historic Change in Public Property Doctrine 

We have now worked through the major features of "inherently public 
property," the jus publicunt, of nineteenthientury doctrine. The "public" 
in question was the "public at large"; sometimes it acted through orga- 
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nized governments, but it was also capable of acting without those gov- 
ernments, through the medium of the customs and habits presumed of a 
civilized citizenry. For this public to claim property, two elements were es- 
sential. First, the property in question had to be physically susceptible to 
monopolization by private persons--or would have been without doc- 
trines that secured public access against such threats. Second, the public's 
claim had to be superior to that of the private owner because the property 
itself was most valuable when used by indefinite and unlimited numbers 
of persons--that is, by the public at large. Publicness created the "rent" of 
such a property, and the dochines of public property, like doctrines of the 
police power, protected that publicly created rent from capture through 
private holdout. 

The protection of commerce was clearly the central object of earlier "in- 
herently public property" doctrines. In some ways, the reason seems obvi- 
ous. Commerce, of all practices, is ever more valuable as more participate: 
markets expand and create opportunities for specialization, and we all be- 
come exponentially richer as more of us "truck, barter, and exchange," as 
Adam Smith said.'" Given the centrality of commerce, public property 
becomes perfectly logical and falls into place with the very classical eco- 
nomic thhkiig that, for the most part, requires that property be sepa- 
rately held. 

But now we need to explore commerce more deeply, to see whether its 
characteristics are shared with other purposes that might also support a 
presumption of publicness. 

Commerce and Sociability 
Commerce is an interactive practice because it has the capacity to expand 
wealth. But that is not the only reason. Eighteenth- and nineteenth-cen- 
tury commentators thought that commerce had other interactive virtues 
as well, most notably that it was an educative and socializing institution. 
This has all been made stunningly clear by the economic historian Albert 
Hischman, who reminds us that eighteenth-century economic th i i e r s  
hoped to harness human avarice and turn it from a vice into the very basis 
for so~iability.'~" By contrast to the often violent aristocratic pursuit of 
honor and glory, commerce, it was said, sprang from calmer passions. A 
nation of merchants would scarcely reach to its arms at slight provoca- 
tions; even Madison-not to speak of more recent political economists 
seemed to think that commerce would lessen social frictions by making 
everyone richer, and that the wider world of trade would distract citizens 
from their private g~ievances. '~~ 

Even more important is a quality that goes beyond mere conflict avoid- 
ance: eighteenth-century thinkers argued that "doux commerce" would 

make manners more gentle and stable and would focus people's attention 
on the wants of others.'" This now seems a rather strange notion, given 
the many years of intervening cliches about "cutthroat" business practice; 
yet on reflection, commerce may indeed he our quintessential mode of so- 
ciability. Despite its appeal to self-interest, commerce also carries a cul- 
ture: it inculcates rules, understandings, and standards of behavior en- 
forced by reciprocity of advantage. To do business, one must learn the 
ways and practices of others; and arguably, doing business can make even 
the hard-bargaining trader more accustomed to dealing with strangers 
and more ready to sympathize with them and feel responsibility for their 
needs. Indeed with just these considerations in mind, recent historians 
have shown some interest in the possible links between the development 
of eighteenth-century commerce and the simultaneous emergence of phi- 
l an thr~py . '~~  

Seen in this light, the "unorganized public" of commerce is no more a 
mob than the community that uses the village green to dance; it too is a 
community organized by custom, albeit a community capable of infinite 
expansion. And like the dancers on the green, the more members of the 
community that are engaged in commerce, the better-not only for the 
sake of greater productivity but also for the sake of socialization and the 
inculcation of habits of considering others. Thus commerce tends to create 
customsthe customs that in turn keep a "public" from turning into an 
unruly mob. 

This perhaps overly roseate Enlightenment view of commerce places in 
a different perspective the "retums to scale" protected by our public 
property doctrines. Perhaps the most important scale retums arise from 
activities that are somehow sociable or socializing-activities that allow 
us to get along with each other. When one begins to think of scale returns 
in this sense, other practices and activities besides commerce come easily 
to mind. Education is one important example: the value of one's liheral ed- 
ucation is enhanced when others are also educated, so that one can share 
and exchange ideas.I7' Good manners are another example: one person's 
considerateness is valuable when reciprocated (even though distinctly 
disadvantageous when not recipro~ated).'~~ Commemorative practices 
may have this quality as well; one values one's own honoring of some 
great event all the more because others do so as well; as United States v. 
Gettyshurg Electric Railway so eloquently reminded us at the end of the 
nineteenth century, the commemoration of a great battle would not have 
been so valuable had it not been shared by all at common expense-nor 
would a memorial have been so poignant anywhere other than the battle- 
field itself.'76 And generally speaking, practices that enhance the sociabil- 
ity of the practitioners have greater retums with greater scale: one cannot 
get too much of them. 



148 Common Property 

To be sure, not all these socializing activities-politeness, for exam- 
ple--need to be carried out in particular locations. But insofar as they do 
need specific places, and insofar as the doctrines of inherently public 
property go beyond commerce to embrace other socializing activities, we 
should expect to find that other practices too give rise to the thought that 
their locations are simply and inherently public-parts of the public trust. 

Sociability and Historical Change 
in Inherently Public Property 
The example of commerce should remind us that our high regard for any 
particular interactive practice is an historical phenomenon. Prior to the 
seventeenthcentury, political thinkers would not have dreamed that com- 
merce could be a socializing activity with infinitely increasing returns of 
sociability. Quite the contrary, commerce was thought an activity that 
tended to avarice and mean-spiritedness: trade might be necessary for the 
body politic, but its practice definitely was to be confined to a particular 
class-and a somewhat despised one at that.In Indeed, even Adam Smith 
seems to have had doubts about the effects of commerce on character and, 
derivatively, on the body politic.'" 

Given thepossibilityof historical changeinour attitudes about what are 
and what are not valuable socializing institutions, we might expect that our 
views of inherently public property would also change over time. Indeed, 
we should recall that the Romans had a category of public property for reli- 
gious structures and places; this makes sense in a society that regards reli- 
gion as a form of the "social glue" that holds the whole together.'79 

Leaving commerce to one side, perhaps a more important social glue of 
our own society is free speech rather than religion. Speech, it is said, helps 
us rule ourselves. On this view-though it is not entirely uncontested- 
the more ideas we have through free speech, the more refined will be our 
understanding and the better our capacities for self-governance.'" Thus it 
is perhaps not surprising to find hints that property used for political 
speech may be viewed as inherently public, to be held in trust for the 
speaking and listening public. In City Council of Los Angeles u. Taxpayers for 
Vincent, for example, Justice Breman suggested in dissent that certain 
publicly owned properties-utility poles in this c a e a r e  uniquely suit- 
able for the dissemination of certain kinds of speech and should be held 
open to the "time-honored practice of posting signs?81 This could bc 
stated as a kind of public trust notion: these properties are needed for the 
public's political communication, and thus even governments hold them 
only in trust and with only limited abilities to divest the public of its trust 
rights.'8Z 

And so, free speech might take a place alongside commerce as a social- 
izing practice for our society-+ practice with infinite returns to scale, 
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whose necessary locations might be subject to a public trust. Certainly 
Holmes drew the analogy in his famous and much-repeated reference to 
the "marketplace of ideas." 

But what about recreation, and, specifically, what about the beach cases 
with which we began? Certainly recreation has undergone a striking role 
transformation in public property doctrine, a transformation that began in 
the nineteenth century and that continues today. If recreation now seems 
to support the publicness of some property, this undoubtedly relates to a 
change in our attitudes toward recreation. In turn, from what we know 

! 
about public property doctrine, we might suspect that this changed atti- 
tude relates to an increasing perception of recreation as a scale-return ac- 
tivity, and specifically as a socializing institution. 

i Recreation is often carried on in a social setting, and as such it clearly 

I improves with scale at least to a some degree: One must have a partner for 
! chess, two teams for baseball, and so on. But Frederick Law Olmsted ar- 

I gued in the middle of the 19th century that recreation had scale returns in 
a much more expansive sense: recreation, he said, can be a socializing in- 

! fluence and an education in democratic values. Thus, according to Olm- 
sted, rich and poor would mingle in park settings and learn to treat each 
other as neighbors. Parks would enhance public mental health, with ulti- 
mate benefits to sociability; everyone could be soothed by the refining in- 

i fluence of parks and revive from the antisocial characteristics of .wban 
life.IB-l Later recreation and park advocates, though they departed from 
Olmsted's more contemplative ethic, continued to stress the democratic 
education that comes with sports and team play.'" 

Insofar as recreation educates and socializes, it acts as a "social glue" 
for everyone, not just those immediately engaged. And of course, the 
more people involved in any socializing activity, the better. From this van- 
tage, recreation, like commerce, has political overtones: the contemplation 

I of nature elevates our minds above the workaday world and helps us to 
cope with that very world; recreational play trains us in the democratic 
give-and-take that enables our regime to function. Not everyone takes so 
sanguine a view,'" but insofar as these arguments have any merit, we 
ought not worry that people engage in too much recreation, but rather too 
little. This again argues that recreation should be open to all at minimal 
costs or at costs borne by the general public, since aU of us benefit from the 
greater sociability of our fellow citizens. 

If we accept these arguments, it should follow that unique recreational 
sites ought not be purely private property, subject to the usual price ra- 
tioning through which access might be granted. Their greatest value lies 
in civilizing and socializing all members of the public, and this value 
should not be "held up" or siphoned off by private individuals, which 
would only discourage what ought to be encouraged instead.'% Indeed, 
the same could be said of the uniquely scientific and educational areas of 



150 Comnron Property The Comedy of the Commons 151 

our national parks or the uniquely commemorative areas of our national 
monuments. All this might go some distance to defend the latter-day deci- 
sions to secure public access to the beach. The public's recreational use is 
arguably the most valuable use of this property and requires an entire ex- 
panse of beach (for unobstructed walking, viewing, contemplation) that 
could otherwise be blocked and "held up" by private owners. 

But are these beach recreation areas really comparable to Olmsted's 
parks or to the Gettysburg monument-not to speak of commercial trans- 
portation routes? Do they serve a democratizing and socializing function 
that can be compared to commerce or speech, that becomes ever more 
valuable as more people are involved? Do people using the beach really 
become more civil and acquire the mental habits of democracy? And even 
if they do, is there really a danger of holdout that necessitates inalienable 
public access? 

Attractive as this Olmstedian perspective may seem, these are not al- 
ways arguments with conclusive proofs. With respect to the holdout ques- 
tion, one might object that where waterfront owners are numerous, they 
cannot really siphon off the value of expansive public uses; a reply from 
modem environmental thinking might counter that beaches are unique re- 
sources and that they need to be managed as unified, large-scale eco- 
systems of interacting parts. As to the issue of scale returns, there is a long 
pedigree to the argument that recreation or the contemplation of nature 
makes us more civilized and ~ociable;'~' moreover, it may seem particu- 
larly attractive insofar as our confidence has waned (perhaps somewhat 
unjustifiably) in the socializing qualities of commerce.18R Nevertheless, an- 
tiquity and aesthetic appeal are not demonstrative evidence. 

But whether or not one accepts these arguments in the modem beach 
debate, older doctrine suggests that the scale returns of sociability, taken 
together with the possibility of private holdout, will underlie any argu- 
ments for the inherent publicness of property. Perhaps the chief conclu- 
sion we can draw from the nineteenth-century public property doctrines, 
then, is that while we may change our minds about which activities are so- 
cializing, we do  think that the public requires access to some physical lo- 
cations for at least some socializing activities. Our law consistently allo- 
cates that access to the public, because public access to those properties is 
as important as the general privatization of property in other spheres of 
our law. In the absence of the socializing and sociable activities that are 
performed on "inherently public property," the public is a shapeless mob 
whose members neither trade nor converse nor play but only fight, in a 
setting where life is, in Hobbes' all-too-famous phrase, nasty, brutish, and 
short. 

Notes 

r. See,e.g., Iaretto v. Teleprompter, 458 US. 419.435 (1982). 
2. Perhaps most venerably, 2 William Blackstone, Commentnries on the Lnws of 

Englnnd (1979; reproduction of 1766 ed.) at 7. 
3. Richard Posner, Economic Analysis of Law 30 (3d ed. 1986). 
4. See, e.g., Jeremy Bentham, Principles ofthe Civil Code, in Theory of Legislation, 

log-14 (1987; reprint of C. K. Ogden cd. 1931); Adam Smith, The Wenlflr of Nations 
at 669-70 (1776; Modern Library 1937 4 . ) ;  for a modem version, Bruce Yandle. 
"Resource Economics: A Property Rights Perspective," 5 1. Energy L. 6 Pol. 1-2,8 
(1983); for a challenge, Duncan Kennedy &Frank Michelrnan, "Are Private Prop- 
erty and Freedom of Contract Efficient?" 8 Ifofslrn L. Rat. 711 (197944. 

5. Named, of course, for Garrett Hardin. "The Tragedy of the Commons," 162 
Science 1243 (1968). 

6. For Roman law categories of public property, see Daniel R. Coquillette, 
"Mosses from an Old Manse: Another Look at Some Historic Property Cases 
About the Environment." 64 Camel1 L. Rev. 761,802-803 (1979). For applications, 
see, e g ,  Patrick Deveney, "Jus Publicum and the Public Trust: An Historical Anal- 
ysis," I Sea Grant I.. \. 13.29-36 (1976); Glenn ]. MacCrady, "The Navigability Con- 
cept in the Civil and Common Law," 3 Flfl. St. L. R6U. 511, 518 (1975); Samuel C. 
Wiel, "Natural Communism: Air, Water, Oil, Sea and Seashore" 46 Ham. L. Rev. 
425 (1934). 

7. See Harry N. Scheiber, "Public Rights and the Rule of Law in American Legal 
History," 72 Car. L. Reu. 217 (1984); Molly Selwin, "The Public Trust Doctrine in 
American Law and Policy 1789-1920," qsD Wise. L. Rev. 1403. 

8. See, e.g., Martin v. Waddell,41 US. (16Pet.) 367,412-14 (1842); cf. MacGrady, 
supra note 6, at 56647. 

9. See, e.g., City of Berkeley v. Superior Court, 606 P.2d 362 (Cal.), cert. denied 
449 V.S. 840 (1980); Gion v. Santa Cruz 465 P.2d 50 (Cal. 1970); City of Daytona 
Beach v. Tona-Rama, Inc., 294 So.zd 73 (Fla. 1974); Van Ness v. Borough of Deal, 
393 A.2d 571 (N.J. 1978); Borough of Neptune City v. Borough of Avon-by-the- 
Sea, 294 A.2d 47 (N.J. 1972); State ex rel. Thomton v. Hay, 462 P.2d 671 (Or. 1969); 
Seaway Co. v. Attorney-General, 375 S.W.2d 923 (Tex. Civ. App. 1964). 

lo. Berkelq, 606 P.zd 362; Vnn Ness, 393 A.zd 571; Neptune City, 294 A.2d 47; 
Matthews v. Bay Head Improvement Ass'n., 471 A.1d 355,365 (N.J.), cert. denied 
105 S.Ct. 93 (194;  Just v. Marinette County, 201 N,W.zd 761,768-69 (Wis. 1972). 
For commentaly, see, e.&, Deveney, supra note 6; Note, "ThePublicTrust inTidal 
Arcas: A ~omchnws ~"bmer~cd  ~raditional Doctrine." 79 YnIe I. 1.  762 lig;o): 
Note. "Public Beach Access Exacrions: E~tendinr the Public Iruct Vwtr~ne lo Vim 
dicate Public Rights," 28 UCLA L. Rev, 1oqg,ik$-86 (1981). 

11. Gion, 465 P.2d 50; Senumy Co., 375 S.W.zd 923; and (somewhat reluctantly) 
Gewirtz v. City of Long Beach, 330 N.Y.S.2d 495 (N.Y. Sup. Ct. 19p), aff'd 45 
A.D.2d 841 (1974). Cf. Department of Natural Resources v. Mayor of Ocean City, 
332 A.zd 630 (Md. 1975) (doctrine not apply hecause no clear intent to dedicate); 
State v. BeachCo., 248S.E. 115 (S.C. 1978) (no intent todedicate). 



152 Common Property 

12. For this approach, see Daytona Beach, 294 So.zd 73 (Fla.); County of Hawaii 
v. Sotomura, 517 P.zd 57 (1973). cert. denied 4x9 US. 872 (1974); In re Ashford, 440 
P.2d 76 (Hawaii 1968); Thornton, 462 P.zd 671 (Or.). 

13. See, e.g., Daniel A. Degnan. "Public Rights in Ocean Beaches: ATheory of 
Prescription," .q Syracuse L Rev. 935, 96065 (1973); Jan S. Stevens, "The Public 
Trust: A Sovereign's Ancient Prerogative Becomes the People's Environmental 
Right," 14 U. C. Davis L. Rev. 195,221-23 (I*); Note, "Public Access to Bcaches," 
22 S f a .  L. REV. 564,580 (1970). all favorable to beach and recreation uses. 

14. The modem opening salvo was the muchcited article by Joseph Sax, "The 
Public Trust Doctrine in Natural Resource Law: Effective Judicial Intervention," 68 
Mich. L. Rev. 471 (1970). For an extensive bibliography, see Richard Lazarus, 
"Changing Conceptions of Property and Sovereignty in Natural Resources: Ques- 
tioning the Public Trust Doctrine," 71 Iowa L. Rev. 631, 643-44, nn. 75-77 (1983, 
listing many articles and approximately one hundred cases in half the states con- 
cerning public trust doctrine; see also the extensive annotation in Michael C. 
Blumm, "Public Property and the Democratization of Western Water Law: A Mod- 
e m  View of the Public Trust Dochine," 19 Envt'l L. 573 (1989). For efforts to extend 
the hust doctrine. see, e.g., Ralph N. Johnson, "Public Trust Protection for Stream 
Flows and Lake LevelS," 14 U. C. Davis L. Rev. 233 (I*); AJison Rieser, "Ecoloai- 
cal Preservation as a Public Property Right: ~ n i m e r ~ q  Doctrine In Search oTa 
Thtwry," 15 Ham Enul'l L. Ra,.  393 (IWI); Note. "Protectinc! the Pubhc Interest in ~ . .  .. . - 
Art," & Yale L. J. 121 (1981). 

15. See, e.g., James L. Huffman, "Avoiding the Takings C l a w  Through the 
Myth of Public Rights: The Public Trust and Reserved Rights Doctrines at Work," 3 
I. Land Use & Envt'l L. 171 (1987); Note, "Assault on the Beaches: 'Taking' Public 
Recreational Rights to Private Property," 60 B.U. L. Rev. 933 (1980). 

16. Note, "This Land Is My Land: The Doctrine of Implied Dedication and Its 
Application to California Beaches," 44 S. Cal. L. Rev.  log2,1c96 (1971). 

17. Neal A. Roberts, "The Efficiency of the Common Law and Other Fairy 
Tales," 28 UCLA L. REV. 169,17540 (1980). 

18. See, e-g., State ex rel. Shorett v. Blue Ridge Club, 156 P.2d 667,671 (Wash. 
1945). 

19. See, e.g., Graham v. Walker. 61 Atl. 98 (Corn. 1905); Note, "Easements, C u s  
toms and Usages," 21 Minn. L. Rev. 107 (1936) (New Hampshire the only state 
allowing public easements by custom). 

20. See, e.g., Yandle, supra note 4, at 5. 
21. See, e.g., z Hugo Grotius. De Jure Belliac Pacis 190 (Kelsey trans. 1925). NOW 

of course even the air has been privatized to a degree, insofar as the law provides 
for limited pollution "allowances" that may in turn be traded. See the acid rain 
provisions of the Clean Air Act (as amended iggo), 42 U.S.C.A. sec. 7651b. 

22. See the earlier essay on "Possession as the Origin of Property" 
23. See, e.g., Martin v. Waddell, 41 U.S. 367 (1842) (tidelands appropriation); At- 

torney Gen. v. Woods. 108 Mass. 436 (1871) (tidal creek obstruction); Cowallis 
Sand & Gravel Co. v. State Land Board, 439 P.zd 575 (Or. 1968) (streambed ob- 
struction); Carson v. Blazer, 2 Binn. 475 (Pa. 1810) (navigable river alteration). 

24. For some of the control strategies, see Carol M. Rose, "Rethinking Environ- 
mental Controls: Management Strategies for Common Resources," 191 Dl& L. J. 

The Comedy of the Commoia 153 

I. For efforts tomimic themarket in such regulation, see, e.g., Robert W. Hahn and 
Robert N. Stavins, "Incentive-Based Environmental Regulation: A New Era from 
an Old Idea?" 18 Ecology L. Q. 1 (1991). and literature cited therein. 

25. See Henry Carter Adams,"Relation of the State to Industrial Action," in Two 
Essays by Hcnry Carter Adorns 57, 1 ~ 1 4  (Dorfman ed. 1954); Arthur T. Hadley, 
"Legal Theories of Price Regulation," 1 Yale Rev. 56, 60 (1%~). The earlier essay 
"Property as Propriety" notes this rationale for regulation in the context of "tak- 
ings" cases. 

26. See, e.g., Rung v. Schoneberger, 2 Watts 23,~~-2-26 (Pa. 1833) (government's 
ownership of square is "qualified; city is "trustee" for the public's "use"). The 
word "use" itself is a traditional way to designate beneficial ownership in prop- 
erty held in hust. 

27. See, e.g., Sax, supra note 14, at 55657; Matthews v. Bay Head Improvement 
Assn. 471 A.zd 355,365 (N.J. 1954). Rieser, supra note 14, at 399, also notes the gen- 
eral dearth of theory in public trust writing. 

28. Aside from the informal prescriptive doctrines discussed here, officially 
sanctioned acquisitions of roadways could also quite drastically curtail private 
property rights; see, e.g., M'Clenachan v. Curwin, 3 Yeates 362 (Pa. 1802) (taking 
property for turnpike without compensation). On these limited compensations, 
see generally Morton Horwitz, The Transformotio~~ of American Law, 74-77 (1977); 
Harry Scheiber, "The Road to Munn: Eminent Domain and the Concept of Public 
Purpose in the State Courts," 5 Perspectives in Am. Hist. 329,362-65 (1971); but cf. 
Tony Freyer, "Reassessing the Impact of Eminent Domain in Early American Eco- 
nomic Development," 1981 Wisc. L. Rev. 1263, challenging the thesis of 
undercompensation. 

zq. See, e.g., Starr v. People, 30 P. 64,65 (Colo. 1892). 
30. See, e.g., State v. KansasCity, St. L. & C.B. Ry., 45 Iowa 139,142 (1876); Virgil 

Childress, "Does Public User Give Rise to a Prescriptive Easement or Is It Merely 
Evidence of Dedication?" 6 Tex. L. Rev. 365,36748 (19%). drawing distinctions be- 
tween these doctrines. 

31. Joseph Angell and Thomas Durfee, A Treatise on !he Lnw of Highways, secs. 

131,133 ('857)- 
32. Id. at sec. 135. For somevariants on this theme, see President of Cincinnati v. 

Lessee of White, 31 US. (6 Pet.) 431, 435 (1832); Bolger v. Foss, 3 P. 871,87172 
(Cal. 1884). 

33. See, e.g., Smith v. City of San Luis Obispo, 3oP. 591,593 (Cal. 1892); Wood v. 
Hurd 34 N.J.L. 87 (1869); see also Byron Elliott and William Elliott, A Treatise on the 
Lam of Ronds and Streets, sec. 132 (2d ed. 1900). 

34. Angell and Durfee, supra note 31, at sec. 147; see also, e.g., Kyle v. Town of 
Logan, 87 Ill. 64,6M7 (1877). 

35. Elliott and Elliott, supra note 33, sec. 126. 
36. See, e.g., Odiome v. Wade 22 Mass. 421 (1828); Angell and Durfee, supra 

note 31, at secs. 143-45; Elliott and Elliott, supra note 33, at secs. 15961. 
37. Bolger v. Foss, 3 P. 871,871-72 (Cal. 1884); see also Childress, supra note 30. 

criticizing adverse use doctrine and favoring dedication. 
38. Wood v. Hurd, 34 N.J.L. 87,92 (1869). 





156 Common Property 

7. Priewe v. WisconsinState Land & Improvement Co. N.W. 67,918,922 (Wis. 
1896); McLeman v. Prentice, 55 N.W. 764,770 (Wis. 1893). 

78. Prieue. 67 N.W. at 922; In re Darcy Drainage District, 108 N.W. 202, 205 
(Wis. I*); In re Crawford County Levee & Drainage Dist. No. 1,196 N.W. 874, 
87577 (Wis.) cert. denied 264 U.S. 598 (1924); compare In re Trempealeau Drain- 
age District, 131 N.W. 838,840 (Wis. 1911); City of Milwaukee v. State, 214 N.W. 
8w. 03-32 (1927) (both permitting alterations that improved navigability). 

79. For this history, see Michael L. Rosen, "Public and Private Ownership 
Rights in Lands Under Navigable Waters: The Govemment/Proprietary Distinc- 
tion," 34 U. Fla L. Rev. 561,588-610 (1982). 

80. See Coxe v. State, jg N.E. 400, 402 (N.Y. 1895); Long Sault Devel. Co. v. 
Kennedy, 105 N.E.2d 849. 852 (N.Y. 1914) (both citing Illinois Cmtral despite con- 
trary New York dochine of alienability); compare People v. Steeplechase Park Co., 
113 N.E. 521 (N.Y. 1916) (distinguishing Illinois Central in a case of small grant of 
tidelands). 

81. SeeSax, supra note 14, at47W4, denying that the doctrine rests on property 
rights in the general public. For those whosay that it does, see, e.g.,Coquillette, su- 
pra note 6, at 811-13; Julian C. Juergensmeyer and James B. Wadley, "The Com- 
mon Lands Concept: A 'Commons' Solution to a Common Environmental Prob- 
lem," 14 Nnt. Resources 1.361~377-79 (1974); Rieser, supra note 14, at 397. 

8 2  New Hampshire wasthechief state torecognize customary claims. See, e.g., 
Nudd v. Hobbs, 17N.H. 524 (1825) (customary right of passage); see also Knowles 
v. Dow, +2 N.H. 387 (&I) (customary right to deposit seaweed); cf. Van 
Rensselaer v. Radcliff, lo  Wend. 639 (N.Y. Sup. Ct. 1833) (customary rights gener- 
ally conhary to American law but recognized on specific older manors). For a re- 
view of major customary docbie, see Gillies v. Orienta Beachclub 2% N.Y .S. 733 
(N.Y. Sup. Ct. 1935); discussed in Note, 21 Minn. L. Rev. 91,107 (1936). 

83. Angell, supra note 43. at 87-88; see also 2 Blackstone, supra note 2, at 263. 
84. 1 Blackstone, supra note 2. at 7475; z id. at -1, 9597; see also 8 

Halsbuy's k w s  of England secs. 47677 (3d ed. 1954); see also Donald R. Denman, 
Tennnt Right Valuation in Histoy and Modern Practice 18 (1942). 

85. For traditional customary land rights, see 2 Blackstone, supra note 2, at 32- 
35. For lossof rights, see, e.g., Deanand Chapter of Ely v. Warren,z6 Eng. Rep. 518 
(Ch. 1741) (statutory enclosure ends customary right to take turf). For continuing 
customary claims, see, e.g., Abbot v. Weekly, 83 Eng. Rep. 357 (K.B. 1665) (upheld 
customary right to dance on plaintiff's land); Fitch v. Rawling, 126 Eng. Rep. 614 
(K.B. 1795) (same to play cricket); Mounsey v. Ismay, 158 Eng. Rep. 1077 (Q.B. 
1863) (same for annual horse race); Hull v. Nottinghan, jj L.T.R. 697 (Ex.D. 1876) 
(same for maypole dance, other recreation). 

86. Van Rensselaer 10 Wend. at 649. Some courts also questioned customary 
claims because they thought there was no such thing as "immemorial usage" in 
the United States. See, e.g., Ackerman v. Shelp, 8 N.J.L. 125,130 (1825). "Time im- 
memorial" was obviously a fiction even in England, however, since some rela- 
tively modern usages were upheld as good customs there, such as the cricket 
match upheld in Fitch (1795). 

87.61 A. 98,99 (1905). 
88. See, e.g., Phillips v. City of Stamford, 71 A. 361 (Conn., I@). 

The Comedy ofthe Commons 157 

89.61 A. at 99. 
90.56 Va. (15 Gratt.) 457 (1860). 
91. Id. at 475. 
92.1 Blackstone supra 2, at 67 ("General customs; which are the universal rule 

of the whole kingdom . . . form the common law"). 
qj. 8Halsbuy's Lnws of England, supra note84, at sw. 498; see also the 1741 Dea" 

of Ely case, 26 Eng. Rep. 518 For enclosure generally, see G. E. Mingay, Enflish 
Landed Society in the Eighteenth Centu y 179-88 (1963). 

94. Carl Dahlman, The Open Field System and Beyond: A Property Rights Analysis 
of an Economic Institution 23,101 (1980); Jerome Blum, "The Internal Structure and 
Polity of the European Village Community from the Fifteenth to the Nineteenth 
Centuries," 43 1. Mod. Hist. 541, 542 (1971); S. V. Ciriacy-Wantrup and Richard C. 
Bishop, "'Common Property' as a Concept in Natural Resources Policy," 15 Not. 
Resowc~s 1. 713,719 (1975); Susan Jane Buck Cox, "No Tragedy of the Commons," 
7 Envt'l Ethics 49. 53-59 (1985), 

95. See Wilson v. Willes, 103 Eng. Rep. 46.49 (K.B. 1806); Clayton v. Corby, 114 
Eng. Rep. 1job,~j07-08 (Q.B. 1843) (both denyingcustomary claims to remove soil 
as incompatible with sustained use, respectively as "uncertain" and "unreason- 
able"); see also Bland v. Lipscombe, reported in Race v. Ward, 99 Rev. Rep. 702. 
710 n.(2) (Q.B. 1855) (distinguishing uninhusive right to dance from potentially 
damaging fishing right). 

96. Dahlman, supra note 94, at 116-17; for a very useful analysis of costs, see 
Steven N. S. Cheung, "The Structure of a Contract and the Theory of a Non-Exclu- 
sive Resource," 13 1. L. h Econ. 49.64 (1970). For a leading example of the revived 
interest in customarv reaimes and their costs and benefits, see Elinor Ostrom, Cov- .~ ~ ~ . 
erning the Comntons (1990). 

97. See, e.g., Terry L. Anderson and P. J. Hill, "The Evolution of Property 
Rights: A Study of the American West," 181. L. 6. Econ. 163 (1975); see also Charles 
W. McCurdy, "Stephen J. Field and Public Land Law Development in California, 
185~1866: A Case Study of Judicial Resource Allocation in Nineteenth Century 
America," 10 Law 6 Soc'y Rev. 235,240-46 (1976); John Umbeck, "ATheory of Con- 
tract Choice and the California Gold Rush," 20 1. L.  & Econ. 421,434-37 (1977). 

98. Angell and Durfee, supra note 31, at secs. 327-449; for usages and customs. 
id. at secs: 327-33. 

99. Elliott and Elliott, supra note 33, at sen.  12-14; see also Campbell v. Race. 61 
Mass (6 Cush.) 408,412-13 (1851), describing t h e  matters as an "incidental" bur- 
den on o ro~erh .  that was expected in a "civilized community"; Morey v. . .  2 

Fitzgerald, 56 Vt. 487,490 (1884) 
100. See, e.g., Post v. Munn,4 N.J.L. 68,70,72 (1818). 
m .  ~ o u  Pearsall v. Post, zo Wend. 111. 135 (N.Y. Sup. Ct. 1838). 
102. For references to generous customs, see, e.g., Warren v. President of Jack- 

sonville, 15 111. 236,241-42 (18~3); Starr v. People, 30 1'. 64, h6 (Colo. 1892); see also 
Angell and Durfee, supra note 31, at sec. 151. 

103. See the earlier essay "Possession as the Origin of Property" 
IOA. For the fisherv's secondarvstatus, see, e.a., Post v. Mum, 4 N.J.L. 68 (1818). 
105. In England public flshing rights historically were confmed to tidal watrrs. 

that bs. to ocean hsh, .n hich n,u,t ha\c seemed hmltless Set MacCraJy, Supra note 



158 Common Property 

6, at 581~82. 589 American definitions of "navigation" in some states extended 
fishing rights inland, but fish, like American wildlife generally, must have seemed 
inexhaustible. James A. Tober, Who Owns the Wildlife? The Political Economy of Con- 
semtion in Nineteenth-Century Americfl 17 (1981). describes Americans' belief in the 
Limitlffs nature of a number of species that in fact soon succumbed to overhunting. 

106. H. Scott Gordon, "The Economic Theory of a Common-Property Resource: 
The Fishery," 62 1. Pol. Econ. 124 (1954) is generally seen as the article that set the 
stage for much of the "commons" literature. 

107. See, e.g., Schulte v. Warren, 75 N.E. 783 (Ill. 1905) (public rights not include 
fishing), but cf. Collins v. Gerhardt, 211 N.W. 115 (Mich. 1926) (public rights in- 
cluded fehing). Early nineteenth-century legislatures granted private fishing 
rights in shad and other anadromous fish; see, e.g., Nickerson v. Brockett, lo  Mass. 
2x2 (1813). English law permitted private fishing rights either by grant or by pre- 
scription. See Angell, supra note 43, at 16108 .  

108. McCready v.Virginia, gq U.S. 391 (1876); see also Geer v. Connecticut, 161 
US. 519 (1896); but see Hughes v. Oklahoma, 441 US. 322 (1979) (state prohibition 
on export of minnows violates interstate commerce clause). 

q .  For the development of state regulation in the nineteenth century, see 
Tober, supra note 105, at 139et seq.; for an exhaustive history of what isnow an ad- 
vanced state regulatory system, that of California, see Arthur McEvoy, The Fisher- 
man's Problem: Ecology and &w in the California Fisheries, 1850-1980 (1986). 

1x0. For this standard rationale, see, e.g., Thomas Merrill, "The Economics of 
Public Use," 72 CorneN L. Rev. 61 (1986); Guido Calabresi and A. Douglas 
Melamed, "Property Rules, Liability Rules, and Inalienability: One View of the Ca- 
thedral," 85 Ham. L. Rev. 10@,1lo6-g (1972). 

111. See Elliott and Elliott, supra note 33, at secs. 164,176; see also, e.g., Kyle v. 
Town of Logan, 87 111.64 (1877). 

112. See,e.g.,Pearsallv. Post.2o Wend. 111,135 (N.Y.Sup. Ct. 1838).; F. A. Hihn 
v. City of Santa Cruz, 150 P. 62 (Cal. 1915) (overruled sub silentio by O'Banion v. 
Borba, 195 P.zd lo  [Cal. 19481). 

113. See Pearsnll, m Wend. at 135. 
114. See, e.g., Kyle, R7 111. at 67; Warren v. President of Jacksonville, 15 111. 236, 

241 (1853). remarking that it was "neither the temper, disposition, fashion or habit 
of the people, or custom of the country" to prevent public w. 

"5. See, e.g., Commonwealth v. Wilkinson, 33 Mass. (16 Pick.) 175, 177 (1834); 
Elliott and Elliott, supra note 33, at sec. 88. 

116. See, e.g., Pearsnll, 20 Wend. at  117-19; Trustees of Methodist Episcopal 
Church v. Mayor of Hoboken, 33 N.J.L. 13.22 (1868); Commonwealth v. Alburger, 
1 Whart. 469 (Pa. 1836). 

117. 31 US. (6 Pet.) 431,439 (1832). 
118. See, for example, the well-known case of Carson v. Blazer, 2 Binn. 475,485 

(Pa. 1810). where the state legislature had declared the Susquehanna River a 
"highway"; for this general usage, see R. Timothy Westonk, "Public Rights in 
Pennsylvania Waters," 49 Temp. L. Q. 515,531 (1976). 

119. Commonwealthv. Inhabitants of Charleston, 18 Mass. (I Pick.) 180.1874 
(1822); Inhabitants of Arundel v. M'Colluch, 10 Mass. 70 (1813) (both bridge/wa- 
terway conflicts. waterway viewed as superior). 

The Comedy of the Commons 159 

1 ~ 0 . 1  Clark, supra note 45, at sec. 36.4(B); State ex rel. Thompson v. Parker, m o  
S.W. 1014 (Ark. 1917); Ainsworth v. Munoskong Hunting and Fishing Club, 116 
N.W. 992,993 (Mich. 1qo8); Diana Shooting Club v. Husting, 145 N.W. 816.820 
(WIS. 1914). 

121. See Thomas A. Lund, "Early American Wildlife Law," 51 N.Y.U. L. Rev. 
703,718 (1976). 

n z .  See, e.g., Ainsworth, 116 N.W. 992; Diana Shooting Club, 145 N.W. 816. 
122.106 Ene. Rev. 1100 (K.B. 1821). When I first wrote the article on which this < , .  

essay is based, I searched in vain for a picture of a bathing machine, learning only 
secondhand that they looked like horse-drawn outhouses (this from Richard 
Helmholz of the University of Chicago and Mark Grady at Northwestern Univer- 
sity) and that one had appeared in the 1939 movie The Ghost and Mrs. Muir (this 
from my law review editor). I am happy to say that I have been inundated with in- 
formation and pictures since then, the most accessible (with wonderful pictures) 
being Peggy Heinrich and Ray J. Worssam, "Bathing Machines Brought Elegance 
toskimy Dipping," Smithsoninn Mag., July 1974, at 57. Special thanks go to Profes- 
sors Richard Cunningham of Hastings and Kenneth Salzberg of Hamline. 

z z q  Blundell, 106 Eng. Rep. at 1199--1204. The machines were generally one- 
horse box structures on wagon wheels, but grew over the course of their history to 
6 feet by 41/2 feet, with wheels growing from4 to 6 feet indiameter; one late eigh- 
teenthcentury British beach experimented with huge machines zo feet by 30 feet. 
The fashion for swimming included bathing machines from the mid-eighteenth 
century well into the twentieth; Heinrich and Worssam, supra note 123, at 58-61; 
see also "The Public and the Foreshore," 139 The Times (London) 381,383 (1915). 

125. P. S. Atiyah, The Rise and FaN of Freedom of Contract 169 (1979). 
126. Blundell. 106 Eng. Rep. at 1194-95.1197 (Best, I., dissenting). In 1984 Best's 

comments were quoted approvingly by the New Jersey Supreme Court in Mat- 
thews v. Bay Head Improvement Ass'n, 471 A.2d 335,364-65 (1984). 

127. Blundell, at 1197. 
128. Id. at 1207 (Abbott, C. J.). 
129. Guilliams, 175 P. 437 (01. 1918); for similar reasoning, see Attorney Gen. v. 

Woods, 108 Mass. 436,439-40 (1871). 
130. Llandudno Urban Dist. Council v. Woods, 81 L.T.R. 170,171 (Ch. 1899). 
13r 106 Eng. Rep. at 1198 (opinion of Holroyd, J.). 
132. See Kevin Lynch, The Image of the City 125-28 (196o), noting the individual 

sense of orientation to memories of activities in specific physical locations. 
133, See Bob Logan, "ATimeless City Beauty: Wrigley Field's Tradition Spans 

Generations," Chicago Tribune, June 28, 1985, sec. 4, at I; Bob Logan, "Tiger Sta- 
dium: Detroit's Anchor," Chicago Tribune, June 27, 1985, sec. 4, at 1. 

134.31 US. (6 Pet.) 431,439 (1832). 
135. Frank Michelman, "Property, Utility and Fairness: Comments on the Ethi- 

calFoundationsof 'Just Compcnsation' Law," 80Ham. L. Reu. 1165,1214-15 (1967). 
136 See generally Livingston, supra note 40, at 688-98. 
137. Rung v. Shoneberger, 2 Watts 23.25-26 (Pa. 1833). Though this case was 

about a square, the court likened the land to a sheet. 
138. See, e.g., Simmons v. Mumford, 2 R.I. 172,183-84 (1852); for more modern 

cases, see, e-g., Batchelder Co. v. Gustafson, 335 N.E.zd 565 (Ill. App. 1975); 
Rorninger v. City Realty Co., 324 S.W.zd 806 (Ky 1959). 



160 Commotr Property 

139. Angell and Durfee, supra note 31, at secs. 136-38. 
140. For an excellent and succinct statement of this point, see Thomas Merrill, 

"Trespass, Nuisance, and the Costs of Determining Property Rights," 14 1. Legal 
Stud. 13,21-22,635 (1985). See similar considerations in the next essay, "Energy 
and Efficiencv" 

~ - - ~ -  

141. For an exhaustive discussion, see MacGrady, supra note 6, at 587-605. The 
major American differences relate to purposes of federal admiralty jurisdiction, 
federal regulatory authority, and state and federal definitions of subsoil owner- 
ship. 

142. E.g., The Daniel Ball. n U.S. 557,563 (1870). 
143. E.g., Moore v. Sanborne, 2 Mich. 520 (1853). 
144. E.g.. Lamprey v. State, 53 N.W. 1139 (Minn. 1893). 
145. Lakeside Park Co. v. Forsmark, 153 A.zd 486, 487 (Pa. 1959); see also 

Comeaut Lake Ice Co. v. Quigley, 74 A. 648,650 (Pa. ~goq), distinguishing naviga- 
ble streams from small waterbodies of little interest to the public. 

146. Commonwealth v. Inhabitants of Charlestown, 18 Mass. (1 Pick.) 180, 187- 
SS (1822). 

147. In re Crawford County Levee & Ihainage Dist. No. I, 196 N.W. 874,878 
(Wis.), cert. denied, 264 US. 598 (1924). 

148. See Calabresi and Melamed, supra note 110, at I 106-1107. 
149. Sfheiber, supra note 28, at 3 m .  
150. For an elegant statement of this argument, see excerpts from John W. Da- 

vis' brief cited in Mahon v. Pennsylvania Coal Co., 260 U.S. 393, 401-402 (1922) 
(analogizing railroad and rent regulation to eminent domain). 

151. Adams. suora note 2.;. at 08-IIA. . *. ,~ -- -~  
152. Abbot v. Weekly, 83 Eng. Rep. 357(K.B. 16-55). Hull v. Nottinghan, 33 L.T.R. 

697 (Ex.D. 1876). 
153. Thomas Blount. Fragments Antiquitatis; or, Antknt Totures of lnndnnd Jocu- 

lar Customs of Some Mannors 154 (1674) (customary commemoration of a battle 
fought in 750; residents of Burford community made a dragon, carried it around 
on Midsummer Eve "in great jollilty"). For cases, s e  Hull. 33 L.T.R. 697 (maypole 
dance); Tyson v. Smith, 112 Eng. Rep. 1265 (Ex.Ch. 1838) (annual fair); Mounsey v. 
Ismay, 158 Eng. Rep. 1077 (Q.B. 1863) (horse race every Ascension Day); Fitch v. 
Rawling, 126 Eng. Rep. 614 (K.B. 1795) (cricket match). 

154. Some alternative terms from economic literamre are "network" or "system 
scale economies"; see Paul A. David, "Clio and the Economics of QWERTY," 75 
Am. Econ. Rm. (Papers and Proceedings) 322. 335 (1985) (concerning common 
typewriter keyboard); or "interdependent demand," Jeffrey Rohlfs, "A Theory of 
Interdependent Demand for a Communications Service," 5 Bell 1. Econ. G. Mgmt. 
Sci. 16 ( 1 ~ 7 ~ ) .  . -, ,, 

155. DaNman, supra note 94, at 64.124-25. 
r56. For a similar problem of encouraging a "critical mass" of initial subscribers 

to a communications network, see RoNfs, supra note 154, at zS30.j~-37. 
157. For the importance of custom and gossip in a contemporary California 

community, see Robert C. Ellickson, Order Without Law: How Neighbors Settle Dis- 
pute 57-58.7940.213-15 ( 1 ~ ) .  

158. See, e.g., Fitch v. Rawling, 126 Eng. Rep. 614,615 (K.B. 1795). 
159. Smith, supra note 4, at 7-16. 

The Comedy ofthe Commons 161 

160. Gibbons v. Ogden. 22 U.S. (9 Wheat.) I (1824). 
161. Smith, supra note 4, at 7-16; Lakeside Park Co. v. Forsmark, 153 A.2d 486, 

487-(~a. 1959). ' 

162. Adams, supra note 25, at 1 ~ 9 1 4 ;  see also M u m  v. Illinois, 94 U.S. 113 
(1877). and the discussion inScheiber, supra note 28, at 356. 

163. Nineteenthcentury jurists also recognized a police power right to abate (or 
permit) public nuisances, such as widespread health hazards. This power essen- 
tially concerned scale aspects of harms: an individual health hazard might cause 
personal hardship (without scale effects), but the harms of a widespread or public 
nuisance might expand exponentially to epidemic, panic, workforce shutdown, 
etc. For some other distinctions between public and private nuisances, see, e.g.. 
Richards v. Washington Terminal Co., 233 US. 546, 551 (1914) (legislature could 
authorize public but not private nuisances). 

164. See Bentham, supra note 4, at chs. E q .  
165. License Cases, 46 U.S. (5 How.) 504,583 (1847); Scheiber, supra note 7, at 

221-22. 

166. Munn v. Illinois, 94 US. 113, 12627 (1877) (quoting from Hale's De Jure 
Maris and De Portibus Mnris). 

167.146 US. 387 (1892). 
168. See, e.g., Lazarus, supra note 14, at 674; see also Steven M. Jawetz, "The 

Public Trust Totem in Public Land Law: Ineffective-and Undesirable-Judicial 
Intervention," l o  Ecology L. Q. 455,473 (1982). 

169. Smith, supra note 4, at 13. 
170. Albert 0. Hirschman, The Pmsions and the Interests 49-66 (1977). 
171. Martin Diamond, "The Federalist," in Leo Shauss and Joseph Cropsey, 

eds., History of Political Philosophy 573, 59-2 (1963); see also the earlier essay on 
Antifederalists for the Federalist hopes for commerce. 

172 Hirschman, supra note 170, at 58-63. Some eighteenth-century thinkers 
were more skeptical, however; see J.G.A. Pocock, The Machimwllian Montenf: Flor- 
entine Political Thought and the Atlantic Replrblican Tradition 497-98,502 (1975). 

173 See Thomas HaskeU, "Capitalism and the Origins of the Humanitarian 
Sensibility" (part 2) go Am. Hist. Rm. 547, 55543 ('985); see also Joyce Appleby, 
Cnpitalism and a New Social Order: The Republican Vision of the 1790's 87 (1984) (con- 
cerning the republican view of commerce as expanding horizons). See also the es- 
say "Crystals and M u d  later in this volume. 

174. This is probably the chief difference between liberal education and educa- 
tion for marketable skills; in the latter, the educated person has an advantage 
when others remain ignorant. 

175. See. e.e.. Robert Axelrod, The Evolution of Cooperation 35 (1984); see also the -,, - ~ ~ .  -. 
essay on women and property later in this volume. 

176. 160 US. 668.68143 (1896). See also Jowph Sax, "Some Thoughts on the 
Decline of Private Property," 58 Wash. L. Rev. 481, 48-7 (1983) on the bandwagon 
effect in matters as trivial as fashion, where people value things more because 
others value them as well. 

177. See R. H. Tawney, Religion and the Risr ofCnpitalisnz 31-35 (1926); Lester K~ 
Little, "Pride Goes Before Avarice: Social Change and the Vices in Latin Christen- 
dom," @ Am. Hist. Rev. 16 (1971). 

178. Pocock, supra note 172, at 502; Hirschman, supra note 170, at 104-1d 



162 Comrnon Property 

779. For Roman res sacrae, see Coquillette, supra note 6, at 802 n. 194. 
180. See, e.g., New York Timcs v. Sullivan, 376 US. 254,270 (1964). Dissenting 

views point to coercive aspects of speech and its First Amendment protections; 
see, e.g., Catherine MacKinnon, Fentinism Unmodified 2613 (1987). 

181.466 U.S. 789,818-19 (1984) (Brennan, J., dissenting). 
182. For the idea of a protected "public forum," see United States v. Grace, 461 

U.S. 171,17778 (1983); explicit hust language is used in Hague v. CIO, 307 U.S. 
496 515-16 ('939). 

183. Olmsted, Civilizing American Cities: A Selection of Frederick Law Olmsted's 
Writings on City Lmdscapes 65-66,7441.96 (ed. S. Sutton 1971); see alsn Geoffmy 
Blodgett, "Frederick Law Olmsted: Landscape Architecture as Conservative Re- 
form,'' 62 1. Am. Hist. 869,878 (1976); Galen Cranz, ''The Changing Role of Urban 
Parks," Landscape, Summer 1978. at 9, 11. For these ideas in the courts, see, e.g., 
Higginson v. Treasury, 99 N.E. 523, 527 (1912). asserting that parks are a public 
good because they are "civilizing" amidst urban congestion (Mass. 1912). 

184. See Cranz, supra note 183, at 12-15. For a modern-day echo of the 
sports/contemplation conflict, see J. William Futrell, "Parks to the People: New 
Directions for the National Park System," 25 E m y  L. J.q5,269-72,27778 (1976). 

185 Blodgett, supra note 183, at 877, and Cranz, supra note 183, at 9, see the 
park movement as a social-control effort aimed at blunting lower-class discontent. 

186. This does not mean that everyone must be allowed to use the same facili- 
ties concurrently--on the contrary, recreational resources clearly need some man- 
agement and rationing. But some recreation should be available to all, and without 
substantial cost. 

187. See Roderick Nash, Wildenless nnd the American Mind, at 17-20 (1973). 
188. See Appleby, supra note 173, at 104-105. 

Energy and Efficiency in the 
Realignment of Common Law Water Rights 

Introduction: The Property Story and the Water Law Story 

The previous essay was about public property and what it has meant in 
our law. This essay is about private property, but more particularly, it is 
about two stories. The first is a theoretical story about the evolution of pri- 
vate property rights generally. The second is an historical story about pri- 
vate property rights specifically in water, and particularly about the evo- 
lution of riparian law during the period of early Anglo-American 
industrialization. These two stories have been told separately a number of 
times, but they diverge substantially on several important matters. If they 
are told together, each needs to be modified in some interesting ways, and 
that is what I will attempt to do in this essay. 

The Theoretical Story: The "Natural Histoy" 
of Property Rights 
The older and more persistent of these stories is the theoretical one, and 
readers of these essays have already seen a gross version of it several 
times. It amounts to a kind of natural history of private property rights 
generally, and it is the stuff of those standard narratives of property told 
and retold by classical and neoclassical economic property theorists over 
the past three centuries? According to this story, when there is plenty of 
everything, there is no need for articulated property rights, because ev- 
eryone can take what she wants without competing against anyone else. 
But as some resources become scarce, people get into disputes over them. 
They race to grab the most resources they can before others do, but in so 

The original version of this essay appeared in 19 lournnl of Legal Studies, 261-295 (~gga). 
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